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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2442 
ODELL WALLER, Petitioner, 
versus 
COMMONWEALTH OF VIRGINIA, Respondent. 
PE,TITION FOR WRIT OF ERROR. 
To the Honorable Chief Justice and Honorable Associate 
Justices of the 811,preme Court of Appeals of Virginia: 
Your petitioner, Odell Waller, respectfully represents that 
he is aggrieved by a sentence of the Circuit Court of Pittsyl-
vania entered on September 27, 1940, by which he was sen-
tenced to death. 
STATEMENT OF THE CASE. 
The trial of your petitioner was had on September 19, 
26, and 27, 1940, as a result of a certain shooting occurring 
on July 15, 1940, in which your petitioner shot Oscar Davis. 
Up to a certain point the testimony of both the Common-
wealth and the accused is practically the same, and we shall 
give this in brief outline so that the Court may have the back-
ground of the case. About the first of January, 1939, your 
petitioner who is of the Negro race, went to work for Oscar 
Davis, a white person, being employed by him as a share-
cropper. The agreement was that your petitioner, his wife, 
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and mother were to work the wheat and tobacco and that 
Waller was to receive, one-half of certain crops and one-
fourth of others. This a.gTeement continued without any un-
due friction until the last part of 1939 when the AAA cut 
down the acreage allotted to Oscar Davis, and who, in turn 
cut down the acreage allotted to your petitioner *to one 
2* acre. Thereupon your petitioner, after stating to Oscar 
Davis that he was unable to exist on that, left for Mary-
land to do public work, leaving his mother and wife to carry 
on agricultural operation. While your petitioner was away 
his wife and mother were evicted. When he returned he dis-
covered that his share of the wheat had not been turned over 
to his wife and mother and he made arrangements to go over 
to Mr. Davis' place with a truck and get same. ,F/rom this 
point on there is a wide divergency in the respective evidence 
of the Commonwealth and the defense. 
Two witnesses for the Commonwealth, Thomas Younger 
and John Curtis Williams, testified that your petitioner had 
made threats against the life of Oscar Davis on the day pre-
ceding the shooting. This was denied by your petitioner 
and by members of his immediate family. 
On the morning of July 15, your petitioner, accompanied 
by his mother, Annie Waller, Archie Waller, and Buck Fitz-
gerald, all Negroes, went over to Mr. Davis' home. The 
testimony of all the witnesses is that the only parties at the 
scene of the actual shooting were your petitioner, the de-
ceased, and Henry Davis, a young Negro employee of the 
Davises then and at the time of the trial. There is a wide 
and irreconcilable divergence between the testimony of Henry 
Davis and the alleged dying declaration of Oscar Davis on 
the one hand and the testimony of your petitioner on the 
other hand. There is no conflict as to the parties in the 
truck who came to Davis' farm with your petitioner being 
out of sig·ht and hearing· of the actual events leading- up to 
the shooting. 
The testimony of Henry Davis is to the effect that your 
petitioner cmne to Oscar Davis' place; that he, Oscar Davis 
and your petitioner were the only persons at the actual scene 
of the encounter; and that yonr petitioner asked for his 
3* share of the wheat. Henry *Davis then testified that 
Oscar Davis stated that he was going to have the wheat 
threshed and would sencl it. on' down to your petitioner. That 
there was no ill feelin~ manifested bet.ween any of the par-
ties. That as Oscar Davis turned to the house to go to 
breakfast your petitioner shot him four or nve times and 
also clirec.ted a shot at Henry Davis. 
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The two sons of Mr. Oscar Davis· testified that they had 
been to see their father after he was carried to the hospital 
at Lynehburg and that he had told each of them that Odell· 
Waller shot him without any ca.use, after first making a state-
ment of one sentence to the effect that he knew he was going 
to die. It was testified. that this was practically the only con-
versation had by the sons with their father. 
Your petitioner testified t.hat he has asked for his wheat, 
that Oscar Da'Vis ha,d stated that he would send it to him after 
it was threshed; that your petitioner then insisted he must 
have the wheat at once, and that thereupon Davis had stated, 
''You are not going to get a damn thing'' and reached his 
right hand into his pooket. Your petitioner testi!fied that there 
was a bulge in deceased 's pocket, tha.t he had previously 
carried a gun and to your petitioner's knowledge, and that 
he then shot Oscar Davis, believing that he was in immediate 
mortal peril. 
Dr. John C. Risher, resident physician at Lynchburg hos~ 
pita.I, testified that Mr. Davis was received at the hospital on 
July 15 and operated on the same day to counteract the ~f-
fects of the wounds. That he died on the 17th from collapse 
of the left lung·. He furt.her testified that there was no 
traumatic injury to the left lung. 
Your petitioner was arrested in Ohio to which place he 
had fled, as he testified, to esca.pe armed bands of white men 
seeking him and who he believed would '' stretch him 
4* up''. He was returned •to Pittsylvania County· on A1~-
gust 7 and preliminary bearing was had on September 
13. Tbe case was sent on to the grand jury and he was ~n-
dfoted on September 16 and trial set. for September 19. On 
September 19 upon motion of your petitioner's counsel, and 
after argument, tl1e trial was finally set for September 26. 
On September 27 the jury returned a verdict of guilty of 
murder in the first degree against your petitioner and sen-
tenced him to death. This verdict was confirmed by the sen-
tence of the Court and your petitioner is now seekine: a. writ 
of error to the aforesaid sentence. · 
During the trial numerous exceptions were taken, all of 
which will be set out more fully under the specific heading 
next following. 
ASSIGNMENTS OF ER,ROR. 
Your petitioner assigns tl1e following errors: 
1. The denial hy the Gourt of moti9n to quash the indict-
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ment on the g-round that said indictment had been returned 
by a grand jury selected exclusively from poll taxpayers and 
· that return.of indictment was in violation of your petitioner's 
constitutional rights under both the Virginia and Federal · 
Constitutions. 
2. The denial of a motion to quash t~e entire venire f acias 
for the reason that said venire f acias was composed exclu-
sively of poll taxpayers, that there had been systematic ex-
clusion of non-poll taxpayers, and that your petitioner was 
thereby deprived of his constitutional rights and due process 
and trial by a jury of his peers under both the Virginia and 
Federal Constitutions. 
3. Th~ Refusal of the Honorable ,J. Turner Clement to dis-
qualify himself and certify the cause to the Governor of Vir-
ginia for the appointment of a new · presiding judge, said 
motion being· based on prejudicial remarks of the said Honor-
able Judge on Septem. 19. 
5* ""4. The denial of a mot.ion to dismiss the entire jury 
panel within hearing of the judge when the original 
prejudicial rema.rks were. made. 
5. The denial of the motion for change of venue. 
6. The overruling of challenge for cause against James R. 
Green and all jurors so similarly circumstanced economically 
on the ground that ,James R. Green being an employer of 
sharecroppers was incapable per se, of being a fair and im-
partial juror in a conflict bet.ween an employee and a share-
cropper over the distribution of the crop, an economic ques:.. 
tion. 
7. The overrulinS?; of cl1allenge for cause against Mr. G. 
W. Farson, said c.J1allenge being based on what your peti-
tioner conceived to be such doubt on the part of said juror 
as to make him ineligible for jury service in this cause. 
8. The admission of alleged dying declaration of Oscar 
Davis. 
9. The refusal of the -Court to withdraw from the jury any 
instruction on homicide. 
10. The refusal of the Court to set aside the verdict as 
eontrary to the law and the evidence, against the greater 
wehrht of the evidence, ancl with no evidence to support it, 
and to order a new· trial 
ARGUMENT. 
Your petitioner will now proceed to discuss the assign-
ments of e1-ro1· int.he owler named. Before doing so, however, 
I w·onld respectfnll:" ~all tl1e attention of this honorable Court 
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to their general theory, which was consistently followed in 
all exceptions, to the effect that the trial was by its very 
nature not a f.air trial from beginning to end. In doing 
6· so your petitioner *hastens to state that .Jie does not 
ascribe any conscious subjective motivation of unfair-
ness to the learned and able trial judge, but that the errors 
of which your petitioner complains arose from economic 
background r.ather than any subjective considerations. 
I AND II. 
'The firat contention of your petitioner is that the indict-
ment rendered against him should have been quashed in that 
it was returned by a grand jury from which non-poll tax-
payers had been excluded. · Your petitioner himself was of 
this class and made offer of proof of same (Tr., p. 12). The 
second ground of exceptions is that non-poll taxpayers were 
excluded from the petit jury panel,. from which were selected 
the jurors trying your petitioner. Since there is quite an 
interming·ling of the laws governing both these matters, they 
will be considered together. 
The general principles applicable to this proposition, novel 
only in its application, have been laid down by the Supreme 
- Court of the United States in the ·very recent case of Smith 
v. Texa.r;., 61 Sup. Ct. 164. In this case Mr. Justice Black, 
expressing the unanimous sentiment of the court said: "That 
a conviction based upon an indjctment by a jury so selected 
is a denial of equal protection is well settled''. And further 
on, "It is part of tlle established tradition in the use of juries 
as instruments of public justice that. the jury be a body truly 
representative of the community-the Fourteenth Amend-
ment requires that equal protect.ion must be given to all not 
merely promised''. 
In Pierre v. Loitisiarna, 306 U. S. 354; 59 Sup. Ct. 536, Mr. 
Justice Black of the United States Supreme Court, again 
speaking- for the whole court said: '' Indictment by 
7* ·omni/ JurJJ ~and trial bJJ jury cease to harmonize with 
our traditional conception of justice at the very moment 
varticular .Qroups, classes, or races-otherwise qualified to 
serve as jurors in a community-are excluded as such from 
jury service". (Italics mine T. H. S.) . 
These ~renera.l principles a.re further established in the 
eases of Martin v. TPxas. 200 U. S. 316, 319; 26 Sup. Ct. 338; 
and Carter v. Texa.~. 1177 U. S. 442; 20 Sup. Ct. 687. 
The general principle havine: ·been established the only 
question now to be determined is as. to whether non-poll tax-
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p~f.ers tire exoluded from juries and grand juries in Vir-
gi¢a. 
In tJ;i.e Constitution of Virginia, sections 18, 20, 21., 22 and 
173, all the constitutional prerequisites to voting are set 
forth. In section 18 a constitutional prerequisite is that a 
person shall have paid his poll tax~ T4ere can be no doubt, 
ther~fore, that payment of poll tax is a constitutional pre .. 
requisite to a ·pera<>n voting. 
In Craft v. Cqm., 65 Va. 602, at page 616, this court said 
that under the laws then existing, in order for a person to 
be a qualified juror, he must possess all the constitutional 
qullliflcations of a· voter. This case was, so far as the present 
P.oint is coheerne~. one in which the accused by counsel had 
challehged Mr. J. W. Lee who sta.ted on his voir dire that 
he had b'een a citizen of Virginia, in the County of Pittsyl-
vania for three years, long enough to entitle him to register 
as a voter therein, but that he had never registered as a 
voter nor voted there. Whereupon the prisoner challenged 
Lee on the ground that he waB not a qualified voter, an<l 
therefore not a legal juror. The cout·t overruled the mo-
tion and the prisoner excepted. 
On pag-e 616 the court said that registration was not one 
0f the qualifications of a votert but merely a oonvenient 
mea~s of ascettaining who was entitled to vote. That t.he 
juror, Lee, was entitled to vote 1mder the terms of the 
8* Const1tution, and therefore ethe court sustained the posi-
. tion of the trial judge. The court also said that regis-
tration was only evidence of a pre-existing right. 
Applying the reasoning· of this case, which is all the 
stronger for your petitioner in view of the manner in which 
it was .brought up. it is seen that at the time this case was 
decided it was the unanimous opinion of this court that un-
less a person possessed the constitutional qualifications to 
vote h~ could no't be a j11tor. Since this case has not been 
contr·averted~ contra-dieted, ahtpli:fied, or supplemented in any 
way, it follows that it is a correct application of the la.w to 
the statutes goveinin~ jurnts nil.cl grand jurots unless they 
have been substantially chahged. · We now come to an ex-
amination of the history of the particular statutes. 
Section 4853 sp-e·c.ifies who ma.y be grand jurors. The 
pertinent sentence rearls as follows : '' Each grand juror 
shall 'lie a citizen (>f this stale, 21 years of ag~, and sha.Il ha:ve 
~fi a. re-sid~nt of this stat:e two ·vears. and of the countv or 
corporatio'fi ih Whieh the court. is ·to be· held one year, M1~r1 in 
-other 'l'i'stpects a q\laliffod .juror". (Itn.Iics mhie!' T. R. S.) 
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Qualifications for members of a petit jury are set forth 
in section 5984 of the Code of Virginia as follows : 
"WHO LIABLE TO SERVE AS .JURORS-All male citi-
zens over twenty-one years of age who shall have been resi-
dents o.f this State one year, and of the county, city or town 
in which they reside six months next preceding their being 
summoned to serve as such, and competent in other respects, 
except as hereinafter provided, shall remain and be liable to 
serve as, ju,rors; but no officer, soldier, seaman, or marine of 
the United States army or navy shall be considered a resi-
dent of this State by reason of being stationed herein, nor 
shall an inmate of any charitable institution ;be qualified to 
serve as juror. The following persons shall be disqualified 
from serving as jurors; First, idiots and lunatics,; second, 
persons convicted of bribery, perjury, embezzlement of pub-
lic funds, treason, felony, or petit larceny.'' (Italics mine, 
T. H. -8.) 
9"" *It is thus seen that so far as both grand and petit 
jurors are concerned their qualifications a.re practically 
the same. Now, let us turn to the law governing voting. 
Section 18 in the Constitution of Virginia reads as follows: 
'' ARTICLE II 
ELECTIVE iFRANCIDSJiJ Ai"\I.D QUALIFICATION FOR 
OFFlCE 
18. QUALIFICATON OF VOTERS-Every citizen of the 
United States, twenty-one years of age, who has been a resi-
dent of the St.ate one year, of the ·county, city, or town, six 
months, and of the precinct in which he offers to vote, thirty 
days next preceding- the election in whic.h he offers to vote, 
has been reg·istered, and has paid his State poll taxes, as 
hereinafter required, shall be entitled to vote for members 
of the general assembly and all officers elective by the peo-
ple; but removal from one precinct to a.nother, in the same 
county, city or town shall not deprive any person of his right 
to vote in the precinct from which he ha.s moved until the 
expiration of thirty days after such removal. 
'' The right of citizens to vote shall not be denied or 
abridged on account of sex.'' 
It strikes one palpably that, with the exception of the 
possible question of women on the jury, not involved in this 
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case, that the requirements for v:oting and the requirements 
for jury service are almost identically the same. But this 
is still not the crux of the question, which can only be solved 
on a historical basis. 
The Code of Virginia of 1873, page 1058, chapter 158, sec-
tion 1 reads: '' All male citizens twenty-one years of age, 
and not over sixty, who are entitled to vote and hold office, 
under the Constitution and laws of this state, shall be liable 
to serve as jurors, except as hereinafter provided.'' The 
Code of 1887, section 3139, pag·e 750, chapter 152 reads ex-
actly the same. It should be remembered in this connection 
that t.he Craft case was decided under the applicable pro-
visions of the above statute, it having been decided on De-
cember 11, 1873. 
10* *The statute was changed to approximately its pres-
ent form of section 5984 of the present Code in the leg-
islative session of 1902-3-4. It will be noticed that the re-
quirement of being· a voter specifically set forth in the Codes 
of 11873 and 1887 is omitted in haec verba in section 5984. · 
But let us see if it does not reappear in other words. What 
other interpretation can be given to the two phrases now 
contained in section 5984' '' competent in other respects'' and 
''.shall remain and be liable to serve as jurors'' Y It is sig-
nificant that both phrases occur in Pollard's Annotated Code 
of 1904, section 3139 ( present section 5984), ohapter 152, 
pag·e 1659. It is further significant that both these phrases 
were incorpora.ted by the legislature in the section as. it was 
approved July 28, 1902, a.sit was approved May 5, 1903, after 
being· amended and as it was approved as amended on De-
cember 10, 1903. It should also be remembered that this was 
just after the history making· constitutional convention of 
1902 called, as enunciated by the present United .states sena-
tor, Carter Glass, for the specific purpose of disfranchising 
as far a.s possible the Negroes. On page 14 of the proceed-
ings of the constitutional convention of 1902 in the celebrated 
debate on the oath~ Delegate Glass said: ''The chief pur-
pose of tbis Convention is to amend the suffrage clause of 
the existing· Constitutional. It does not require much pres-
cience to foretell that the alterations which we shall make will 
not apply to 'all persons and classes without distinction'. 
We were sent here to make distinctions. We expect to make 
distinctions. ,v e will make distinctions.'' 
And towards the close of the Convention Delegate Glass, 
~s set forth 011 11a2·e 3257 of the proceedings of the constitu-
tional convention said: "I declared then ( referring to the 
heginuing- of tlle ~onvention and the debate on the oath-
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T. H. S.) that no body of Virginia gentlemen could frame a 
constitution so obnoxious to my sense of right and 
11* morality that I would be willing to submit "'its fate to 
146,000 ignorant negro voters (great applause) whose 
capacity for self-government we have been challenging for 
thirty years past.' ' 
Now the applicability of the above, which is fairly charac-
teristic of the great majority of the co:Q.stitutional conven-
tion, as can be seen by a perusal of those proceedings, is that 
the same political grouping, and, in some casesi the same 
individuals who sat in the constitutional convention of 1902, 
also sat in the general assembly of 1902-3-4. Certainly 
viewed historically, the intention of the members of the gen-
eral assembly with regard to these phrases, above quoted, 
is of primary importance. _ 
To say that these phrases repeated through several ses-
sions of the legislature mean nothing is to violate a ca.non 
of construction which is binding upon this court. .And if 
they do mean something· they can have no other logical mean-
ing than that jurors must possess constitutional qualifica-
tions of voting. This conclusion, strong when each phrase 
is taken by itself, becomes inescapa;ble when both phrases are 
construed together. It is said in effect that all male persons 
who possess the same residential qualifications necessary to 
voting·, and who a.re competent in all other respects, shall 
remain and be liable to serve as jurors the same as they were 
when their status was determined bv the Code of 1887 and 
before the Constitution of 1902. ., 
It must be presumed then, that both the grand jury in 
the instant case and the petit jury panel were selected solely 
from those possessing the constitutional qualifications of 
voting, which means solely from poll taxpayers. Therefore, 
there ,,·aR no necessity to offer proof that either the grand or 
petit juries were so constituted. · We return· then to the au-
thorities oriµ;inally quoted which hold that juries should be 
representative of the community and should not exclude 
12=!!' a.nv group or class. Certainly *your petitioner was de-
prived of due process of law, equal protection of the 
Jaws and of trial by a jury of his peers under the appropriate 
~ections of the Federal and State Constitutions when there 
w·as excluded from t.he jury trying him his economic and 
i:.ocial peers. Since tl1e time of Ma::,ana. Charta it has been 
l1eld that the rich and the powerful could only be tried by 
their peers. Since the time of the American Revolution; the 
'Virginia Bill of Rhrhts, and tl1e establishment of the United 
States, we do not think it will be disputed that these rights 
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extend to every person, rich or poor, powerful or obscm·e. 
Your petitioner in a.rguing for these exceptions is merely 
arguing that these rights apply to him, a poor, obscure, Negro 
sharecropper, as much as they do to the wealthiest and most 
powerful citizen of Virginia. 
III. 
On September 26 (Tr., pp. 2-a-7-a), motion was made by 
counsel for your petitioner that the judge disqualify himself 
on the ground that tlie honorable judge below had uttered 
remarks which indicated not only irritation but also such a 
fundamentally- incorrect view of the law prejudicial to your 
petitioner as to disqualify him. The first remarks of the 
judge in response to a question by reporter for the accused 
are significant: "I don't care whetller yon get it or not". 
(Referring to the judg·e's remark.) "I don't have to give 
any reasons", indicate not on]y a. spirit of irritation but 
also an absolutist spirit not compatible with judicial tempera-
ment. 
Taken by itself, however, this certainly would not be re-
versible error nor even reasonable ground for exception. But 
when this was followed by remarks of the honorable judge 
(Tr., pp. 6a-7a.) which startlingly negatived one of the fore-
most principles of our criminal jurisprudence, the doc-
13* trine of presumption of innocence, *then there was sncb 
disqualification as rendered the judge an improper per-
son to sit in the case, because, as a matter of practical effect, 
it is well known that every juror pays very strict attention 
to every word or ~csture of a judge, and the presence on 
the benc.h of a presiding judge who has indicated in advance 
that he has negated the presumption of innocence starts off 
any defendant with a tremendous handicap, which our law 
does not. contemplate tha.t he shall carry. In Corpus Juris 
vol. 33, page 1009, it is stated "the judge should never com-
mit himself upon any question either of fact or la.w, which 
is liable to come before llim ". In this instance not only did 
the judge commit himself upon a question of law, but upon 
the most important. question, not only from petitioner's view-
point. but from the viewpoint of general society that could 
possibly come before him. Your petitioner respectfully sul1-
mits that the continued .sitting· of the judge thereafter was 
per se injurious to him and constitutes reversible error. 
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IV. 
The same reasoning applies in the assignment of the re-
fusal to dismiss the jury panel. And this becomes all the 
stronger when it is remembered that jurymen are not law-
yers, and do not bring to consideration the judge's words the 
same knowledge and technical nicety that would :be applied 
by lawyers. This becomes all the more striking when we 
see, la.ter, that the jurors not only found your petitioner 
g·uilty on very flimsy evidence, but gave him the highest 
penalty. 
v. 
The same thread reveals itself in the Fifth assignment of 
error based on the Court's refusal to g-rant change of venue. 
The applicable principles of law have long since been laid 
down in the two cases of Uzzle v. Com., 107 Va. 919, 60 
13a• S. E. 52 and *Bitrfon v. Corn., 107 Va. 931, 60 S. E. 
55. 
The testimony of Edmund Campion, investigator for the 
Waller Defense Committee (Tr., pp. 9-18) discloses that in the 
period just one week before the trial on the 26th sentiment 
was such that the owner of a. garage in Gretna declared ''The 
damned nig·gah ougbi to be killed''. On the very day before 
the trial (Tr., p. 10) three men declared in open conversa-
tion in a restaurant in Chatham that Waller ought to be 
given the chair. On the morning of the trial itself a gas 
station operator declared (Tr., pp. 10-11) that the attorneys 
ought to be lynched and that "\\Taller deserved the chair. To 
combat this testimonv the Commonwealth introduced 
14* five witnesses, *four ·of whom were officers. In each 
instance the only evidence elicited by the Common-
wealth was opinion evidence, the question being· asked of 
each if they thoug·ht your petitioner could get a fair trial, 
without any questions being· asked in direct examination as 
to what they based this opinion on. No attempt was made to 
controvert the t.estimony of Mr. Campion. No attempt was 
made to contradict his testimony by the two persons whose 
names were given as making definite statements although 
both had their places of business only a few miles from tlie 
courthouse, as the record shows. 
The most striking testimony ca.me, however, from Sheriff 
A. H. Overbey, a witness introduced on behalf of the Com-
monwealth (Tr., pp. 20-23) in response to questions asked 
by the Court the sheriff testified that he had received threats 
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of lynching the accused, and that he took precautions against 
these threats. It is true that these threats had occurred 
more than a month prior to the trial, but when it is taken 
into consideration that, according to the uncontroverted tes-
timony of Mr. -Campion, these threats had been substantiated 
and reinforced by similar instances up to the very morning 
of the trial, it is flying in the face of all legal logic and sense 
of justice to say that there should not have been a change 
of venue. Particularlv is this seen to be the case when the 
jury returned ag·ainst your petitioner the highest possible 
sentence. . This den~al of change of venue makes reversible 
error all the stronger when taken in conjunction with all the 
other circumstances. To say that a defendant charged with 
a capital crime, who ha.s been threatened with lynching neces-
sitating official precautions a little more than a month before, 
has had the most inflammatory and prejudicial statements 
made in public places up to the very eve of the trial, 
115'"' whose attorneys have been *threatened with lynching, 
to say that such a defendant can receive a fair trial 
in that vicinity and with that state of public feeling is to 
assign to the meaning of the term a ''fair trial'' in the year 
1940, such a meaning· as has been entirely alien to it in the 
previous tho,usands of yea rs of history and the last thousand 
years of Ang·lo-Saxon jurisprudence. 
VI. 
The Sixth assig11ment of error is the refusal of the Court 
to sustain the challenge for cause to Mr. James R. Green 
and to all persons similarly circumstanced (Tr., pp. 30-31). 
As will be seen by an inspection of the record this saved and 
general exception applies also to Mr. G. W. Farson (Tr., p. 
32), Mr. H. L. Yeatts (Tr., p. 33), Mr. G. T. Lowe (Tr., pp. 
36-37), Mr. :p. ·v-l. Daniel (Tr., p. 39), Mr. G. N. Sooker (Tr., 
p. 42), Mr. E·. D. Bromfield (Tr., p. 43) a.nd Mr. Z. V. Myers 
(Tr., p. 44). 
The basis for this is given on page 31 of the transcript 
of the record. It is a. new point, a point of first instance not 
only ill! Virginia hut. also, so far a.s counsel have been able to 
disco,rer, in g·enel'al. Counsel, however, respectfully submit 
that the point is well taken ancl js upheld in theory and by 
nnalo~·y bv recent decisions by the United .States Supreme 
Court. The contention of petitioner is that in a case in-
volving the shooting· of a landlord by a sharecropper, in 
which such shooting· a rose entirely out of economic circum-
stances, tllat it is impossible as a matter of law for an em-
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ployer of sharecropper to act as an impartial juror. In the 
case already cited, Pierre v. Lo1,1,isiana, 306 U.S. 354, 59 Sup. 
Ct. 536, the converse of the proposition is upheld, namely 
that the exclusion of cert.a.in definite groups, classes or races 
is a denial of justice. This exception must be true by analogy. 
It is the endeavor, and has been for centuries, of the law to 
place upon the jury persons who will as far as possible 
16* be *impartial. Now, let us apply this to the instant 
case. The theory of the Commonwealth, if it had any 
theory at all, was that your petitioner shot the· deceased as a 
result of being exasperated by economic conflict. The theory 
of the accused was that the shooting was in self-defense, but 
again arose out of economic conflict. Now, to say that a fair 
trial could be given your petitioner by a jury whose whole 
social training, economic environment, and subconscious feel-
ing inspired by pecuniary motives, is asking these gentlemen 
to be not men but super-men. It is the contention of the de-
fense as a matter of leg-al logic that it is no part of any defini-
tion of a fair trial to say a man facing the possibility of the 
supreme penalty shall have placed upon the jury trying him 
people who cannot, no matter how hard they try, give him 
a fair trial. Petitioner does not wish to impugn the motives, 
nor impeac.h the answers of the gentlemen challenged but re-
spectfully submits that it is the duty, in 1940, of any" Court 
to reject jurors whose social status compels them to be par-
tial. A8 Mr .. Justice Holt bas so aibly said in another con-
nection n. Court is not required to believe what ordinary oom-· 
mon sense dictates as incorrect. Petitioner does not wish 
to 8ay tllat tl1ese gentlemen consciously misstated, and desires 
to he fair, bnt does submit that the whole trial and the final 
verdict conclusively show that his thesis is correct. From 
the time of Iimatius Loyola to Sigmund Freud science in-
creasing·ly reveals that what a man thinks of himself and 
what he really is are two entirely different quantities.'' Grothe 
seauton'' is just as applicable and just as unreliable· now 
as it was at the time of Socrates. The main business of every-
one today~ as always, ha.s been the securing of a living. This 
basic necessity moulds all consciousness. To expect any other 
result in the case of the gentlemen named would be as unfair 
to tl1em as it has been to the accused 
l6n,i,, * An analysis of the jur:v, from the record, as it was 
-finally selected sl10ws that this jury was not, as con-
templated by the law a cross-section of the community, but 
strictly a. class jury. Your petitioner, a Negro sharecropper, 
was tri~d by a jury composed of ten employers of share-
croppers, one juror whose status was doubtful and only one 
14 Supreme Oonrt of App€ails of Virgmia 
other person, who was a. business man. It is significant that 
on this jury and on the panel there was not a single share-
cropper, nor were there any considerable elements of other 
sections of the population, sufficient to bring it within the 
criterion laid down by Sm,ith v. Texa.i;, supra. Although there. 
was not, so far as the record discloses, any systematic ex-
clusion of Neg'roes upon the ;jury it is nevertheless true that 
there was not a single Negro on the panel in this case so that 
your petitioner was tried by a jury not only of landlords but 
of white landlords. The signifi.cance of this becomes plain 
if this honora1Jl~ court will ask itself the question that, if 
the conditions had· been reversed, and Oscar Davis was be-
ing· tried for murqer of your petitioner, on the same set of 
facts, does this honorable court believe that the same penalty 
would have been meted out to Oscar Davis as was meted 
out to your petitioned 
*VII. 
Your petitioner also respectfully submits that the Court 
erred in not sustaining the challenge for cause against Mr~ 
G. W. Farson as set forth in the record (Tr., pp. 32-33). The 
basis for your petitioner's contention is twofold. First, that 
the question of the honorable presiding judge and the an-
swer of Mr. Farson were not responsive to the question of 
Mr. Stone. The endeavor of your petitioner's counsel was 
to discover the prospective juror's attitude, precisely on tho 
question as to whether a. conflict between a. sharecropper and 
a landlord would have any effect in prejudicing Mr. Farson 
one way or the other. This wa.s a question that could have 
been simply answered "yes" or "no". The juror indicated 
a doubt by saying "I don't. think I would have any trouble". 
Thereupon counsel for the petitioner in order to give Mr. 
Farson an opportunity to clarify his position asked, "Could 
you positively state whet.her it would or not?" Again tl1e 
witness in spite of the utmost clarity of the quest.ion on this 
particular issue stated, "I don't think it would". The doubt 
still remained. The Court then did not ask as to this specific 
question but asked the u·encral quest.ion, whereupon Mr. Far-
son responded in tl1e affirmative. This did not a.t all arnnver 
the question of Mr. Stone. or remove tl1e evidence of douht as 
to one of the most material questions in the wl1ole trial. 
Secondly, the- main objection. w11ich is not at all technic.al, 
is that l\fr. Farson was allowed to remain on the jurv panel 
when he bad a doubt which was moRt material in this case. 
Souare]y in point is the case of 1Vrig7,t y. Com.., 32 Grat. 73 
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Va. 941, in which this honorable eourt laid down the doc-
trine that whether an opinion be hypothetical or decided, 
whether founded upon rumor or upon evidence h~ard at the 
trial, the juror must be free from prejudice. Uvon this 
point nothing should be left to iuf(',rence or doiwt. (Peti-
tioner's italics.) 
18* *VIII. 
This Eighth assignment of error is to the admission in evi-
dence of alleged dying declarations of the deceased. The 
importance of this can be seen when it is recollected that be-
sides the deceased there were only two witnesses af the actual 
scene of the shooting·, Henry Da.vis and your petitioner. That 
the statements of these witnesses were in irreconcilable con-
flict. That the testimony of Henry Davis, it is respectfully 
submitted, gives no reasonable motive at all for the shooting 
and could only lead to a conclusion of insanity of your peti-
tioner, which wa.s never set up by anyone and is not claimed 
by petitioner. The only alternative conclusion is, and that is 
substantiated by two factors, the intimidation of Henry Davis. 
These two factors are: ( 1) the incredible nature of the evi-
dence ver se; (2) the fact as Rl10wn on page 55 of the record 
that he was still working· at the time of the trial for the 
Davises. 
Therefore, in order even to attempt a. preponderance of 
the evidence, all factors considered, the dying declaration 
was an absolute necessity. In the cases of Comvton v. Com., 
161 Va. 980, 170 S. E. 613; H-ill v. Corn., 43 Vaf 594, this court 
upheld a. contention very similar to that of the petitioner in 
the instant cause. There the prerequisites for dying declara-
tions a re laid down so far as this exception is concerned as 
being that the dcclarant must not only be conscious of imme-
diate impending· death but that he must also actually be in 
extremis. The testimony of Dr. Risher, put on by the Com-
monwealth and vouched for by them, was to the effect that 
there was a turn for tl1c better a.t the time the aileged declara-
tions were made (Tr .. p. 69) and until the condition of col-
lapse of. the left hmg set in. By expert medical testimonv, 
therefore, Mr. Davis could not have been in extremis at the 
time the declaration ,1;ras made. As stated in Hill v. Com., 
supra, all the Aurrounding; circumstances must be t~ken into 
consideration in order to determine the admissibility of a 
''dying· declaration''. All the surrounding circum-
19* stances. ,,rith the exception of the highly *improbable 
alleged statement ''I know I .am going to die", were 
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against Mr. Davis having· at that time been in extremis. What 
the judge himself thoug·ht about the testimony is indicated 
on page 85: '' Whether or not a man suffering thinks he is 
going to die, doesn't mean he's got to die the next hour, or 
the next day. I think it would still be admissible. I have 
had doctors tell me I was pretty sick and my feelings would 
have been the same, not what the doctor said, but the way 
I felt, and the only thing I can say is that the meagerness 
of the testimony would tend to discredit the testimony for lack 
of details leading up to it. I suppose that is a question for 
the jury to consider as to the weight to be given to it. I think 
it is admissible' '. 
Counsel for the petitioner were of the opinion that the 
mere meagerness of the testimony by itself, or in conjunction 
with the fact that the alleged declarations were made to the 
deceased 's sons, and not to deceased 's wife, although she was 
there in the presence of others, would not lead to its exclu-
sion but do submit. t.l1at where nobodv at all testified that Mr. 
Oscar Davis was in extre1nis, where the Commonwealth's 
medical expert says that he was not, and the only reliance 
is upon an isolated statement commented upon by the court 
in the manner already ref erred to, that such statement does 
not have the fundamental prerequisites for a dying declara-
tion. 
IX. 
At the conclusion of all the test.imonv when instructions 
were being submitted your petitioner by counsel moved the 
court to strike out any inst.met.ions on any phase· of homicide 
on the ground that the Commonwealth had not proved, as a 
matter of law, beyond reasonable doubt, that the deceased 
suffered death as a proximate or even indirect result of the 
wounds resulting· from the shooting. Again the only evi-
dence on this point comes from Dr. Risher, and is binding· 
upon the Commonwealth. The whole testimony of Dr. 
Risher (Tr., pp. 67-72), indicated doubt as to the· cause of 
death being· connected with the shooting. On page 68 
19a* Dr. Risher *testified, ''By noon actually all bleeding 
stopped and the abdomen had closed and he was get- · 
ting· along: as well as could be expected, when there was a. 
suclclen collapse of the left lung" in response to a very lead-
ing question by the Commonwealth Attorney, which, however, 
was not objecte(l to : '' Death was the result of bullet wounds, 
or iniuries of the bullet wounds?" Dr. Risher answered, 
"Inclirectl~~, yes, sir". On pag·e 69 in response to cross ex-
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amination Dr. Risher testified that pulmonary collapse 
20* follows a certain percentage of •operations, whether it 
is for something· like this of from appendix operations. 
· On page 70 Dr. Risher stated that the condition from which 
.Mr. Davis died was caused directly from the operation, an~ 
the operation directly by the shooting. On· page 72 he testi-
fied that there was no direct trauma of the left lung. We are 
· then led to this conclusion, based upon the testimony of the 
Commonwealth's medical expert; that the wounds caused by 
the shooting ne~essitated an operation. That this operation 
led to a turn for the better on the part of the patient. That 
there then followed a collapse of the left lung, which had not 
been affected traumatically by any of the bullets. That there 
was no connection between the shooting and the collapse of 
the left lung· except that the pulmonary collapse occurred in 
a certain percentage of operations, whether the operations 
were necessitated by shootings or other causes. It is the con-
tention of the petitioner that before any instructions can be 
offered on homicide somebody has to attempt to prove that 
the shooting· liad either a direct or indirect causal connection 
with the death. Tllis cannot be left to speculation or con-
tingency. Certainly if doubt existed in the mind. of the Com-
monwealtl1 's medical expert doubt must exist as a matter 
of law, and, therefore, no instruction based on homicide could 
stand. 
In Livin,qsfon v. Com., 55 Va. 592, this very court held that 
where, hi the ease of homicide, it appears that a wound or 
lJeating· was inflicted on the deceased which was not mortal, 
and that. tl1e deceased, while laboring· under the effects of the 
violence. became sick of a disease not caused by such violence, 
from which disease death ensued within a year and a day, the 
narty cha.rtrod with the homicide is not criminally responsible 
for tl1e deatl1, althoug·h it should also appear that the symp-
tom~ were aJ.?,'QTavated, and its fat.al progress quickened, 
21 * bv the enfeebled and irritated *condition of the de-
c~H ~ed. caused hv the violence. In this very able opin-· 
ion it will be not.iced first of all that the court takes the same 
l)osition as is now taken by your petitioner, that a distinc-
tion exists bet.ween criminal and civil responsibility. Your 
netitioner concedes tl1at. were he being· sued for death .by 
wron~ful act. wl1ere the burden of proof would ·be less, that. 
evidence could be submitted and instructions given based 
unon such evidence. because of the absence of the necessity 
of reasonalJle doubt. But where, in a criminal case, the pre-
Rumption of innocence and reasonable doubt are most ma-
terial factors, then, if tl1e case of the Commonwealth con-
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tains in itself that doubt, no instruetion can be given on. 
homicide unless and until the Commonwealth introduced such 
evidence as would itself be fi.·ee from the vice which cling·s. 
to it in this case. 
The court, therefore, erred in giving any instruction on 
homicide. 
X. 
Generally the. ordinary motion to set aside the verdict. as 
contrary to. the, law. and the evidence is a. sort of formal 
'' onin-iitrn ga~he.rwm' ', made for the purpose of safeguarding 
the tecotd. In ·this case, however, ther,e is a more funda-
mental and far-reaching motivation, which is earnestly called 
to the attention of th~ court. The only eyewitness, besides 
your petitioner was Henry Davis. An examination of his 
testimony (Tr., pp. 49-56) brands it as absolutely incredible~ 
For no reason at all, after an interchange of plea~ant words 
your petitioner, being presumed to· be sane, shot the deceased 
just because he had nothing else t.o do that morning. .And 
that is the whole case and theory of the Commonwealth. When 
oontrasted with this the testimony of your petitioner (Tr.,. 
pp. 104-119) is not only credible but is substantiated in many 
points by testimony of Commonwealth witnesses. 
2,2* *It is earnestly submitted that there is no substantia-
tion whatever of Henry Davis' testimony unless it be 
the alleged dying declaration of the decedent. .Aside from 
the point raised in the Bill of Exceptions it is again strain-
ing· the credulity of the jury, almost as a matter of law, to 
ask them to believe tl1at the only thing a father said to his 
two sons with regard to the cause of his <lea.th were the Hom-
book ,vords alleged/ to be used on this occasion. It is striking 
that the alleged words fall. exactly along the lines of the pre-
requisite for a dying· declaration. Mr. Oscar Davis says, "I 
know I ani. dying''. So we have point one, not by indirection, 
nor by description of symptoms, nor by use of the ordinary 
language of father to son but in Hornbook style Mr. Davis 
conclusively ( n establishes the fact that he knows of his 
immediate and impendi11g death. The fact that according to 
medical testimony be had made a turn for the better, and 
would apparently have l1acl no occasion to make the remarks,. 
is nnt convenient for tl1e prerequisite to a dying declaration. 
Therefore, "pereat 1nendus, fiat declaratio niortisfH Then 
he sa.vs "Oclell-WaHer sl10t me" a~ain in Hornbook fashion 
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the boys already were awa.re of ,v ho shot him and that there 
was no need of this gratuitous information, especially in 
view of the fact that l1e bad ·been carried into the house by 
the boys' stepmother. He also adds, apparently just to help 
the Commonwealth Attorney, the expression, ''without any 
cause". He does not dwell upon the details, expressing a de-
sire for vengance, or for mercy, or, for that matter anything 
else. It is impossible to read this testimony, even conceding 
it to be admissible, without coming to the conclusion that it 
was concocted. 
23* •we see then that the sole testimony of the Com-
monwealt11 taken as it must ·be at its best, rests upon 
an incredible statement by an employee of the Davises as 
to a motiveless shooting, preceded by pleasant interchanges, 
such incredible testimony of the only eyewitness being '' sub-
stantiated'' by an equally incredible dying declaration. 
This again leads to the inescapable conclusion that it was 
the composition of tl1e jury which prevented your petitioner 
from having a fair trial in any practical sense of the word. 
It is quite true tha.t this court will not generally disturb the 
verdict of a jury on a factual issue, but it is earnestly sub-
mitted that two re·asons exiRt in the instant cause why this 
· should be remanded for a. new trial: (1) This court has al-
ways held that where a verdict is the result of passion or 
prejudice that such verdict will ·be set aside; (2) this court 
has also held that it does not have to believe the incredible 
even though the jury did. The Reports are so full of cases 
on these elementary propositions that counsel believe it would 
be both a. work of supererogation as well as an act of pre-
sumption to cite them on sueh obvious propositions. 
WHEREFORE, your petitioner respectfully prays that he 
may be granted a writ of error to the judgment afo_resaid, 
that the same be reversed and annulled, that the verdict of 
the jury be set aside, and this l10norable court remand your 
petitioner for a new trial to be granted in accordance with 
the appropriate provisions of law as set forth in this peti-
tion. And your petitioner further respectfully prays that 
this, his petition, should a. writ be allowed upon same, be also 
treated as his opening brief. 
And as in duty bound he will ever pray, etc. 
ODELL WALLER. 
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24* *State of Virginia, 
City of Richmond, to-,vit: 
"\Ve, attorneys at law practicing in the Supreme Court of 
Appeals of Virginia, do certify that in our opinion there is 
error in the judgment complained of in the foregoing peti-
tion, for which the same should be reviewed and reversed. 
THOMAS II. STONE, 
HOW ARD H. DA VlS. 
PRAYER FOR ORAL HE·ARING. 
And your petitioner also prays this honorable court that 
he may be allowed to present orally by Counsel his reasons 
as to why he should be granted a writ of error. 
ODELL WALLER. 
CERTIFICATE OF DELIVERY. 
I, Thomas H. Stone, attorney for the petitioner, Odell 
·waller, herewith certify that on the 23rd day of January, 
1941, a copy of this petition was mailed to Honorable Joseph 
"\Vbitehead, Commomvealth Attorney of Pittsylvania, State 
of Virginia, in accordance with the rules of this court. 
THOM:AS H. •STONE. 
Received January 23, 19•4-'l. 
M. B. WATTS, Clerk. 
March 4, 1941. Writ of error and supersedea,s awarded by 
the court. No bond required. 
M. B. WATTS. 
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RECORD 
VIRGINIA: 
Please before the Judge of the Circuit Court for the 
County of Pittsylvania, at the Courthouse thereof on Friday 
the 27th day of September, 1940. 
Be it remembered that heretofore to-wit: 
Virginia: 
At a Circuit Co.urt held for the County of Pittsylvania, 
at the Courthouse thereof of said Court in said County on 
Monday the 16th day of September, in the year of our Lord 
one thousand nine hundred and forty., and the one hundred 
and sixty-fifth year of the Commonwealth. 
Giles H. Vaden, Foreman, A. J. Fuller, F. G. Martin, E. L. 
Cox, W. S. Walker, John Penn and Coleman Tucker were 
sworn as a Special Grand Jury of Inquest for the body of 
the County of Pittsylvania, which Special Grand Jury of In-
quest were summoned by the Sheriff of the County of Pittsyl-
vania, from a list furnished him by the Judge of this Court. 
After having received their charge were sent out of the court-
room to consider their presentments and after some time re-
turned into the courtroom and reported the following Indict-
ments: 
An Indictment against Odell Waller for Murder, '' A True 
Bill'', which said Indictment is in these words : 
Commonwealth of ,Virginia, 
County (?f Pittsylvania, to-wit: 
In the Circuit Court of Pittsylvania County, Virginia. 
The jurors of the Commonwealth of Virginia, in and for 
the body of the County of Pittsylvania, now attending said 
Court at its September term, in the year 1940, upon 
page 2 ~ their oaths present that Odell Waller on the 15th day 
of July in the year 1940, in said County of Pittsyl-
vania feloniously did kill and murder one Oscar Davis, against 
the peace and dignity of the Commonwealth. 
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SECOND COURT. 
And the jurors aforesaid1 upon their oath aforesaid, do 
further say and present, that Odell Waller, on the 15th day 
of July, 1940, in said County of Pittsylvania, in and upon on~ 
Oscar Davis, then and there being, unlawfully, feloniously,. 
wilfully and his malice aforethought, did then and there make-
an assault; and the aforesaid Odell Wa11er "ith a certain 
pistol then and there charged with gunpowder and le-aden 
balls which said pistol, he, the said Odell vValler in his hand 
then and there had and held, then and there unlawfully, 
feloniously, wilfully and of bis malice aforethought did dis-
charge and shoot off at, against and upon the said Osra r 
Davis; and the said Odell Waller with the leaden balls afore-
said, out of the pistol by the said Odell Waller discharged 
and shot off as aforesaid then and there, unlawfully, feloni-
ously, wilfully and of his malice aforethought, did strike,. 
penetrate, and wound him, the said Oscar Davis in and upon 
the side of the head, brain, back, and arm of him the said 
Oscar Davis giving to l1im, the said Oscar Davis, then and 
there with the leaden balls aforesaid, so as aforesaid dis-
charged and shot off out of the pistol aforesaid by the said 
Odell Wall er in and upon the side of the head, brain, back 
and arm the said Oscar Davis one mortal wound; of which 
said mortal wound, l1e, tI1e said Oscar Davis, then and there,. 
from the 15th day of ,July, 1940, to the 17th day of ,July, 
1940, did lang·uish, and languishing did live on which said 
17th day of July, 1940, the said Oscar Davis of said 
page 3 ~ mortal wound died. 
And so the jurors afore said, upon their oaths 
aforesaid d~ say that the s·aid Odell Waller him the said Oscar 
Davis in the manner and by the means aforesaid unlawfully,. 
feloniously, wilfully and of his malice aforethought did kill 
and murder against the peace and dignity of the Common-
wealth of Virginia. 
This Indictment is found on the evidence· of Frank Davis,. 
Henry Davis and others witnesses sworn in Court and sent to 
the Grand Jury. 
And at another day, to-wit: 
Virginia: 
At a Circuit Court continued and held for the Countv of 
Pittsylvania, at the Conrthouse thereof on Thursday the 26th 
day of September, in the year of our Lord one thousand 
nine hundred and forty. 
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This day came the Attorney for the Commonwealth as 
well as the accused in proper person, and by counsel. There-
upon the accused moved the Court for a change of Venue 
upon the ground that he could not get a fair and impartial 
trial at Chatham the county seat of Pittsylvania County, 
and after hearing the evidence and argument of counsel, the 
Court doth overrule said motion, to which the defendant, by 
counsel, excepts. 
Thereupon Odell Wall er who stands indicted for Felony 
this da.y appeared in court in custody of the jailor and was 
set to bar &c, and upon being arraigned entered the plea of 
Not Guilty to the charge of Murder as charged in the Indict-
ment. Thereupon came a panel of twenty persons 
page 4 ~ summoned by the Sheriff of this County, under writs 
of Venire Facias issued according to law, who were 
examined by the Court and found to be free from all legal 
exceptions and qualified to serve as jurors, from which list 
the Attorney for the Commonwealth and tl1e accused alter-
nately struck four each, leaving the following· jurors, namely: 
A. W. Robertson, Ray F. Elliott, J. R. Green, Jr., W. T. 
Starkey, G. T. Lowe, G. N. Booker, W. S. Bane, E. D. Brum-
field, D. ,v. Daniel, R. E. Bennett, Z. V. Myers and Lee R. 
Bennett, who were sworn the truth of and upon the premises 
to speak, and having fu1ly heard the evidence were committed 
to the custody of the Sheriff of this County, who is directed 
to keep them together without communication with any other 
person, and to cansc them to appear here tomorrow mornjng 
at 9 :30 o'clock. Whereupon an oath was administered to 
A. H. Overbey, Sheriff and ·w. L. Hill and E. A. Edwards, 
Deputy Sheriffs of this County to this effect: You shall 
well and truly to the best of your ability keep this jury m1d 
neither speak to them yourselves nor suffer any other person 
to speak to them touching· any matter relative to this trial 
until they retum into Court tomorrow morning at 9 :30 o'clock. 
And the accused was remanded to jail. 
page 5 ~ And now at this clay, to-wit: 
Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania, at the Courthouse thereof on Friday the 27th 
day of September, in the year of our Lord one thousand nine 
hundred and forty, being the same clay and year first here-
in mentioned. 
Odell Waller who stands indicted for Felony this clay again 
appeared in court in custody of the jailor, and the jury sworn 
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on yesterday appeared in court in custody of the Sheriff and 
Deputies sworn on yesterday to take charge of them, and 
having fully heard ~he evidence, instructions of Court and 
argument of counsel, retired to their room to consider their 
verdict, and after some time returned into the courtroom and 
reported the following verdict: ''We the jury find the de-
fendant Odell Waller guilty of Murder in the First DegTee 
as charg~d in the indictment & fix his punishment at death.'' · 
,,rhereupon the defendant, by counsel, moved the Court to set 
aside the verdict of the jury, because contrary to law and 
evidence, and because of all objections and errors thereto-
fore assigned, which motion the Court doth overrule, to which 
the defendant, by counsel, excepts. Therefore it is considered 
by the Court that the said Odell Waller be remanded to jail 
where he shall remain until such time as he shall be trans-
ferred to the State Penitentiary at Richmond, Virginia, by 
the proper authorities in the manner prescribed by law until 
December 27th, 1940, on which date between the hours of 
sunrise and sunset he shall be electrocuted until dead. And 
the Commonwealth shall recover of him its costs by it in this 
behalf expended. And the prisoner was remanded to jail. 
page 6 r I, J. T. Clement, Judge of the Circuit Court of 
Pittsylvania County, certify herewith, that the fol-
lowing are all the instructions which were read to the jury 
in the trial of the cause of Commonwealtl1 of Virginia v. Odell 
Waller. 
Nov. 30",.1940. 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania County. 
Presented Nov. 23", 1940. 
J. T. CLEMENT, Judge. 
page 7 ~ INSTRUCTION NO. 1. Given. 
The Court instructs the jury that murder in Virginia is the 
unlawful killing of any person with malice aforethought, and 
is divided into two classes, first degree murder and second 
degree murder. 
The Court instructs the jury that murder in the first de-
gree is any wilful, deliberate and premeditated killing of an-
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other with malice aforethought; and murder in the second 
degree is the killing of a person with malice but not wilfully, 
deliberately and ·premeditatedly. 
INSTRUCTION NO. 2. Given. 
The Court instructs the jury that a man is presumed to 
intent that which he does or which is the immediate .or neces-
sary consequence of his act; and if the prisoner, with a deadly 
weapon in his possession, without any or upon very slight 
provocation, gave to the deceased a mortal wound, he, the 
prisoner, is, prima facie, guilty of wilful, deliberate and pre-
meditated killing, and the necessity rests upon him of show-
ing extenuating circumstances. 
INSTRUCTION NO. 3. Given. 
The Court instructs the jury that to constitute a wilful, 
deliberate and premeditated killing, it is not necessary th:at 
the intention to kill should exist for any particular length of 
time prior to the actual killing; it is only necessary that such 
intention should have c.ome into existence for the first time 
at the time of such kiIJing, or at any time previous. 
page 8 ~ INSTRUCTION NO. 4. Given. 
The Court instructs the jury that if you believe from the 
evidence in this case beyond all reasonable doubt, that the 
defendant Odell Waller wilfully, deliberately, premeditatedly, 
and with malice aforethought, killed the deceased Oscar Davis, 
with a deadly weapon and that such conduct on the part of 
the defendant-Odell Waller, was without justification, excuse 
or palliation, then you should find the said defendant Odell 
Waller, g-uilty of murder in the first degree and fix his punish-
ment as hereafter defined. 
INSTRUCTION NO. 5. Given. 
The Court instructs the jury that malice aforethought neces-
sary to constitute the crime of murder may be either ex-
pressed or implied. The word ''malice'' is used in a tech-
nical sense, and includes not only anger, hatred and revenge, 
but every unlawful and unjustifiable motive. It is not con-
fined to ill will to any one or more particular persons, but is 
intended to denote an action flowing from any wicked and 
corrupt motive, done with an evil mind and purpose and 
wrongful intention, where the act has been attended with such 
d 
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circumstances as to carry in them the plain indication of c1 
heart regardless of social duty and deliberately bent on mis-
chief; therefore, malice is implied by law from any wilful,. 
deliberate and cruel act against anotlier, however smlden. 
INSTRUCTION NO. 6. Given. 
The Court instructs tI1e jury tliat if you find the- aecusccT 
guilty of either murder in the first or second dc~gree o·r volun-
tary manslaughter in accordanee with the instructions here-
tofore give, you should, in your verdict, indicate-
page 9 ~ the degree of his guilty and fix the amount of his 
punishment in accordance with the follo,dng rnlcs: 
1. Murder in the first degree is punished by dcatll or con-
finement in the penitentiary for life or for any term not 
less than twenty years. 
2. :Murder in the second degree is punished by confinement 
in the penitentiary for not less than five nor more than twenty· 
years. 
3. Voluntary mansiaugI1ter is punished by confinement in 
the penitentiary not less than one nor more than five years. 
INSTRUCTION NO. 7. Given. 
The Court instructs the jury tllat you arc the sole judges: 
of the weight of the testimony and credibility of witnes8es,. 
and in weighing the testimony and credibility of any witness,. 
his bias, prejudice or interest, if any, in the case, demeanor 
on tl1e witness stand and all other facts and circumstances 
should be considered. 
INSTRUCTION NO. 8. Given. 
The Court instructs tlrn jury that before tlle prisoner, OdelI 
Waller can rely upon self defense in taking the life of Oscar 
Davis, there must have 1)een some act by the deceased, Osca1~ 
Da.Yis, meaning present peril or something in the attending 
circumstances indicative of the present purpose to make the 
apprehended attack. The act so done or the eircumstanccs 
thus 'existing must be of sucl1 a cl1aracter as to afford the 
defendant Odell \\7 all er, reasonable grounds for belie Ying 
there was a design for committing a. felony or to do some 
serious bodily ha rm, and imminent clanger of carrying such 
design into immediate execution. '" 
• 
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page 10 ~ INSTRUCTION NO. A. Given. 
The Court instructs the jury that there is an individual re-
sponsibility on each member of the jury for the verdict which 
he shall render, and whilst it is his duty to confer with his 
fell ow jurors, and to give careful consideration to their 
opinions, discarding pride of opinion on his own pa.rt, yet, if 
under the evidence, there should be a reasonable doubt in the 
mind of any one of the jurors as to the guilt of the accused, 
it is the sworn duty of that juror to act according to the evi-
dence as it appears to him. 
INSTRUCTION NO. B. Given. 
The Court instructs the jury that in determining the weight 
to be given the testimony of different ,·vitnesses in this case, 
the jury are authorized to consider all circumstances which 
may tend to influence said witnesses; the relationship of the 
witnesses to the parties, if the same is proved; their interest, 
if any, in the result of this case; their temper, feeling or bias, 
if any has been shown; their appearance on the stand; their 
manner of testifying; their apparent candor and fairness or 
lack of same; their apparent intelligence or lack of intelli-
gence; their means of information; their economic or social 
relationship to the parties, if the same is proved; and to giYe 
such credit to the testimonv of such witnesses as under nll 
the circumstances such witr{·esses seem to be entitled to. 
INSTRUCTION NO. C. Given. 
The Court instructs the jury that the evidence of good 
character is highly important if the case is one of reasonable 
doubt, and g·ood charncter should make it preponderate in 
favor of the accused. 
page 11 ~ INSTRUCTION NO. D. Given. 
The Court instructs the jury that evidence of good charac-
ter should be considered by the jury in determining the ques-
tion of malice, premeditation, and deliberation, and may be of 
itself sufficient to raise a reasonable doubt of the existence 
of these necessary elements of murder in the first degree and 
where such reasonable doubt is raised by evidence of good 
character it is conclusive in favor of the prisoner as to his 
being guilty of murder in the first degree. 
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INSTRUCTION NO. E. Given. 
The Court instructs the jury that the law presumes every 
person charged with crime, to be innocent until his guilt is 
established by the Commonwealth beyond a reasonable doubt, 
and this presumption of innocence goes with the prisoner 
through the entire case and applies to every stage thereof; 
and they are instructed that although they might have be-
lieved, when the Commonwealth closed its case that the 
prisoner· at the bar was guilty beyond a reasonable doubt, 
yet if after having heard the evidence introduced on behalf 
of the prisoner they have a reasonable doubt as to his guilt 
on the whole case or as to any fact or circumstances essential 
to prove the charge made against him in the indictment, it 
is their duty to give the prisoner the benefit of the doubt and 
find him not guilty. 
INSTRUCTION NO. F. Given. 
The Court instructs the jury that they must be satisfied 
beyond any reasonable doubt of the guilt of the accused, 
and if there is any reasonable hypothesis consistent with his 
innocence, they must acquit him. 
page 12 ~ INSTRUCTION NO. G. Given. 
The Court instructs the jury that a reasonable doubt is such 
a doubt as would make the average person of ordinary pru-
dence pause and hesitate in tl1e graver affairs of his own 
daily life. In this connection the Court instructs the jury 
that a reasonable doubt is that state of the case, which after 
the entire comparison and consideration of all the evidence, 
leaves the minds of the jury in that condition that they can-
not feel an abiding conviction to a moral certainty of the truth 
of the charge. 
INSTRUCTION NO. H. Given. 
The· Court instructs the jury that upon the instant indict-
ment several possible verdicts may be found. 
If you believe beyond a reasonable doubt that the prisoner 
was guilty of murder in the first degree then you shall fix 
his punishment at death or imprisonment in the penitentiary 
for life or for any term of years not less than twenty. 
If yon have a reasonable doubt as to the prisoner being 
guilty of murder in the first degree but believe beyond a 
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1·easonable doubt that he was guilty of murder in the second 
degree then you shall fix his punishment at imprisonment in 
the penitentiary for a term of years not less than five nor 
.more tha:p. twenty. 
If you have a reasonable doubt as to the prisoner being 
guilty of murder in the second degree, and believe beyond a 
1·easonable doubt that he was guilty of voluntary manslaugh-
ter then you shall fix his punishment at a term of years in 
the penitentiary of not less than one nor more than five. 
If yon have a reasonable doubt as to the guilt of the ac-
cused of any form of homicide, but believe beyond 
page 13 } a reasonable doubt that he is guilty of assault and 
battery, then you shall fix his punishment at im-
prisonment in jail up to one year and a fine up to $500.00, 
either or both. 
If you have a reasonable doubt as to his guilt of any offense, 
you must find him not guilty. 
In this connection the Court further instructs the jury that 
if you shall believe from the evidence beyond any reasonable 
doubt that the prisoner is guilty, but have a reasonable doubt 
as to the grade of the offense you must give the prisoner 
the benefit of such dou ht and find him guilty of the lesser 
offense. 
INSTRUCTION NO. K. Given. 
The Court instru.cts the jury that any person has the right 
to peaceably demand his property and has the further right to 
arm himself if he reasonably believes that a proper and law-
ful demand for his property will be met with force dangerous 
to his life or calculated to do him great bodily harm. If 
the ref ore, you believe from the evidence that Odell Wall er on 
tl1e occasion set forth in the indictment went to see Oscar 
Davis in a peaceable manner, in an endeavor to secure his 
share of the crop, and, if you fiirther from the evidence 
that Odell Waller reasonably believed that Oscar Davis would 
be armed and would resort to force with weapons, such force 
being likely to prove dangerous to the life of Odell Wall er, 
or to do him great bodily harm, then Odell Waller was jus-
tified in arming himself; And, ·if you further believe from the 
evidence that Waller reasonablv believed I1imself to be in dan-
ger of his Iif e or of great bodily harm by reason of the lan-
guage and attitude of Davis and that such apparent danger 
was eminent then Waller had a right to shoot and 
page 14} kill Da:vis, and you must find him not guilty. In 
this connection the Court instructs thP- jury that the 
criterion by which they are to be guided is a state of circnm· 
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stances as it reasonably appeared to ,v aller at the time of 
the shooting and is not affected by events subsequently com-
ing to light. · 
INSTRUCTION NO .. L.. Given. 
The Court instructs the jury that every unlawfuI homid<lc" 
in Virginia is presumed to be murder in the s.econd degree .. 
In order to elevate the offense to murder in the first degree, 
the burden of proof is on the Commonwealth and to reduce: 
the offens·e to manslaughter, the burden of proof is on tlrn. 
prisoner. But the. Court further instruds the jury that the 
general burden upon the Commonwealth of pToving beyond a. 
reasonable doubt every element in the guilt of the prisoner 
still remains, as set forth in the other instruetions. of thC'. 
Court. 
INSTRUCTION NO. Ml. Given. 
The Court instructs, the jury that before they can convict 
the accused of murder in the first degree the Commonweal th: 
must prove beyond all reasonable doubt that the killing was. 
done wilfully, deliberately and premeditatedly, and if t\1ere-
is a reasonable doubt as to whether or not the said killing 
was done wilfully, deliberately and premeditatedly they can-
not convict him of murder in the first degree. 
INSTRUCTION NO. N. Gh1en. 
The Court instructs the jury that if they believe from the 
evidence that the killing set forth in this indictment was 
malicious, but not 1'ilful, deliberate and premedi-
page 15 ~ tated, then such killing was murder in the second 
degree. 
INSTRUCTION NO. 0. Given. 
The Court instructs the jury that to constitute a. killing,. 
murder in the second degree, it must appear from the evi-
dence, beyond all reasonnhle doubt, that the killing ,vas clone-
from malice, that is from a wicked and depraved heart. 
INSTRUCTION NO. P. Given. 
The Court instructs the jury that manslaughter is when a 
person feloniously and unlawfully, hut without malice, kills 
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another. Voluntary manslaughter is the unlawful killing 
of another without malice in a sudden quarrel or in the heat 
of blood, or upon reasonable provocation. 
INSTRUCTION NO. Q. Given. 
The Court instructs the jury that assault and battery is 
any unlawful and intentional trespass upon the person of an-
other. 
INSTRUCTION NO. T. Given. 
The Court instructs the jury that where e-vidence i~ ad-
duced of any statement of the accused, such statement must 
be considered as a whole. 
ORAL INSTRUCTION GIVEN BY THE COURT. 
Gentlemen, they are all the instructions of the Court nml 
must be read and considered together. 
page 16 ~ BILLS OF EXCEPTION. 
Presented Nov. 23", 1940. 
(Signed) ,J. T. CLEMENT, Judge. 
BILL OF EXCEPTIONS 1. 
Be it reme~bered that, heretofore, to-wit on the 19th day 
of September, when this cause wa.s called for trial, that the 
accused, by his attorneys, moved the Court to quash the in-
dictment on the ground that said indictment had been rctnmod 
by the Grand Jury selected from the poll Taxpayers of Pittsyl-
vania County and that such mode of selection deprived the 
accused of his right to a trial by a jury of his peers and 
denied him due process of law and equal protection of the 
laws in contravention of the Eighth Section of the Virginia 
Bill of Rights and the Fourteentl1 Amendment to the Consti-
tution of the United States (withont evidence o:ffe1~ecl to sup-
port the motion). Which motion to quash the Court did 
overrule; and to said overruling· of said motion, the accnsed, 
by his counsel excepted and tendered this, his bill of excep-
tions, and whicli he prays may be signed, sealed, and made 
a part of the record in this cause; which is accordingly done 
on this 30 day of November, 1940, within the time prescribed 
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by law, and after due and reasonable notice in writing to ' 
counsel for the Commonwealth as required hy law. 
Nov. 30", 1940. 
page 17 r 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania County. 
BILL OF EXCEPTIONS 2. 
Be it -remembered that on the 19th day of September, 1940, 
when this cause was called for trial, the accused, by his coun-
sel, moved the Court to quash the veniere facias on the 
ground that said veniere facias had been selected from a list 
of poll taxpayers of the County of Pittsylvania and that s1,teh 
manner of selection denied him his right to a trial of a jury 
of his peers and deprived him of due process' of law and equal 
protection of the laws in contravention of the Eighth Section 
of the Virginia Bill of Right and the Fourteenth Amendment 
to the Constitution of the United States, (without offering any 
evidence to support the motion). Which motion the Court 
denied, and to said denial, the accused, through his counsel, ex-
cepted and tendered this, his bill of exceptions, and which he 
prays may be signed, sealed, and made a part of the record 
in this cause; which is accordingly done on this 30" day of 
November, 1940, within the time prescribed by law, and after 
due and reasonable notice in writing to counsel for the plain-
tiff as required by law. 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania County. 
BILL OF EXC'EPTIONS 3. 
Be it remembered that on the 26th day of September, 1940, 
when the instant cause was set for trial, the accused, through 
the counsel made a motion for the Honorable Turner Clement, 
. Presiding Judge, to disqualify himself and certify the case 
to the Governor of Virginia for the appointment of the new 
presiding judge, in the following words and figures, to-wit: 
page 18 r. Mr. Stone: If your Honor please, I want to 
pref ace my remarks : To say it is made with the 
utmost respect to Your Honor, and it not to be considered 
personally, but only for the sake of the record and legal issues 
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involved. This motion is made in view of certain remarks 
made on the 19th day of September in the presence of the 
jury panel (without evidence to show that any member of 
the panel heard the remarks) and we are moving .that Your 
Honor disqualify yourself and certify the case to the governor 
for an appointment for the following reasons: On that oc-
casion when the reporter uttered the foil owing words, ~ 'Would 
you mind speaking a little louder, please, I can't quite hear 
what you say," Your Honor responded to ~he ·reporter, "I 
don't care whether you get it or not. A trial court does 
not have to give any reasons for his rulings. I am telling 
you this, (to the attorneys) A man charged with a criminal 
offense has no 'right to await the action of the grand jury. 
He should anticipate that he will be indicted. I must state 
that since I have been on the bench this is the first case in 
which there has been conflict on this point''. 
And further that Your Honor also made the following re-
marks: "Mr. Hopkins, this case should be tried, Our cases 
are usually tried following indictment, and the only thing I 
can say on that is that when I was practicing law is if I 
was so busy that I did not have the time I did not take a 
case. I tllink I am showing you extreme liberality by post-
poning it at all.'' It is our contention, in view of the afore-
mentioned Eighth section of the Bill of Rights and the Four-
teen th amendment to the U. S. Constitution that 
page 19 } these remarks, with their usual constructioh-
Your Honor, we understand they were not inten-
tionally made both in the presence of the jury panel and other 
citizens-I would sa.y tliey indicate two things: disparagement 
of one of the counsel for the defense and second, it indicates 
abrogation of the presumption of innocence. 
The Court: All right. Mr. Hopkins raised the question that 
a. case he had gotten Judge Folkes to lay over until the follow-
ing Thursday, Sept. 26, the day to which I postponed this 
case, so that he could be here Sept. 19" Then I told him 
that when I practiced law I did not take a case unless I had 
time for it. Tha.t was made in view of his wanting another 
postponement later than today Sept. 26 when this case was 
to come up. Now, I will state further for the benefit of the 
record, section 4893 provides as follows:. "When an indic.t-
ment is found against a person for felony, the accused, if in 
,custody, or if he appear according to his recognizance, shall, 
unless good cause be shown for a continuance, be arraigned 
and tried at the same term.'' Every case of felony returned 
by the grand jury of this term, which met Monday the 16th, 
had already been tried, except one which was continued on 
motion of the Commonwealth because of the absence of one 
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witness· and it was not objected to. The accus-ed was in emr-
tody. This case was especially set for the 19th and counsel 
had every opportunity to be ready. This man was committed 
to jail at Chatham August 7-more than a month before Sep-
tember 19. Counsel for the accused, we were reiiabiy in-
formed, were in Chatham August 23, if not before that time. 
Mr. Stone: If Your Honor, for the sake of the 1"ecord1 that 
is correct. We admit that. The Court: The judge of this court I'(qlll:S~ed 
page 20 r the Commonwealth Attomey to inform counsel foi-
the accused the case would be set for h·inl Sep-
tember 19. The. Co~monwealth attorney produced in open 
court a carl1on copy of' a letter of S'epternber · 4 no-tif yi ng l\Ir. 
Thomas H. Stone to this effect. That was two weeks before 
the time set for trial. It is true l\fr. 8tone denied receiving 
the letter, but at any rate he had notice of tI1e charges against 
this man, certainly by August 23. He had no riglit to ~it 
down and wait for arr indictment from the grand jury before· 
starting preparations for tlie defense. In addition to thnt on 
September 13 a preliminary hearing was had after the at-
torney for the Commonwealth bad notified counsel for the ac-
cused on September 2 that if they wanted a preliminary hear-
ing it should be had at a.nearly date. Under the circumstance~.;: 
I cannot consider it other than quite unusual and rather pre-
sumptuous for counsel for the accused to think or fake the-
position that they have not hacl sufficient time to p1~epare the 
case for trial, but it was to show the accused every opportunity 
under the possibility that Counsel for tI1e accused may have 
been misled that the Court agreed to postpone it for n WP,ek. 
The Court has no apology to make for the remarks and thinks 
they were entirely in order. As to whether or not rnemhers 
of the panel heard those remarks, the Court does not know..-,. 
and there could be no disparagement of Counsel if members 
of the panel l1acl heard them; but if so, Counsel for the ac-
cused may blame tlrnmselves for placing themselves in a posi-
tion to call for such remarks, and it in no way negatived fhe 
presumption of innocence. (No evidence offered that any 
member of the panel heard tirn remarks.) 
Mr. Stone: I take it, )Tonr Honor overrules the 
page 21 ~ motion. 
The Court: Yes, overruled. (See pages 6-a 
and 8-a as to what was actually said.) 
To which action of the Court in overruling such motion,. 
the accused, by his Counsel, excepted and tendered thi~, hii-: 
hill of exceptions, which he prays may be signed, sealed. and 
made a part of the record in this cause; which is accordingly 
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Edmund Ca1mp,ion.. 
done on this 30th day of November, 1940, within. the time 
prescribed by law, and after due and reasonable notiee in 
writing to Counsel for Commonwealth as required by law. 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania County. 
BILL OF EXCEPTIONS 4. 
Be it remembered that at the trial of this eause on Sep-
tember 26th, 1940, and before the jurors had been called for 
examination on their voir dire, the accused, by his counse], 
moved the Court for a change of venue, and to support said 
motion introduced the testimony of one Edmund Campion, 
which testimony is hereinafter set forth in the following 
words and figures, to-wit: 
EDMUND CAMPION, 
a witness called on behalf of · tho defense, being first du]y 
sworn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Stone: 
Q. Mr. Campion, will you please address yonr remark:-- to 
His Honor in a sufficient]y loud tone to be heard f You may 
refer to your notes to refresh your memory. 
A. Yes, sir. . 
page 22 ~ Q. Please state your name, age, address and oc-
c.upation. · 
A. My name is Edmund Campion, age 28, address 1 l % 
South Thi rd Street, Richmond. I am at present employed 
by the ·waller Defense committee from Chicago as investigator 
in this case. 
Q. Please state whether or not you were in or about Chat-
ham September 19, 1940. 
A. I was in Chatlrnm. 
Q. Did you have any conversation with anyone regarding 
the present case at that time T 
A. I did, as I was leaving Chatham. 
Q. Please state with whom and what the conversation was. 
A. The man's name was Mr. Franklin, owner of a garage 
in Gretna. In discussing the case, Mr. Franklin remarked 
to me that the '' damn niggah ought to be killed''. 
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E d1n1u,nd Campion. 
Q. Subsequently, did you have or overhear any conversation 
with reg·ard to this case, that is with the County of Pitts;yl-
vania Y 
A. Yesterday I was in Chatham for a few hours in the af-
ternoon and while I was eating luncl1, three gentlemen seated 
behind me-I don't know whether they were from Pittsyl-
vania County or not, but they were discussing the Waller case 
and their remarks were that Waller ought to be given the 
chair because he shot Davis in the back while Davis was going 
to Breakfast. I have the exact quotation in my notes if you 
want that. 
Q. Not at the present time. Did you hear anything fur-
ther? 
A. I spent the night in Danville and coming up here thj s 
morning I was with a truck driver and stopped at a filling 
station. The gas station operator made a number of remarks 
regarding the case, stating that Waller was being· 
page 23 r defended by a nigger lawyer from Richmond and 
a communist lawyer from Chicago and deserved 
the chair but was afraid these smart alecks would get him 
off. He further stated that while Judge Clement was plenty 
hard boiled Joseph Whitehead was Commonwealth's attorney 
and he was pretty smart too, but it all depended on the 
jury. · 
Q. Did he or did he not make any further reference to 
the lawyers? 
A. Yes. He stated that the defence lawyers in the case 
ought to be lynched. 
Mr. Stone: You will now answer such questions as are 
asked you by Mr. Whitehead. 
CROSS EXAMINATION. 
By Mr. Whitehead: 
Q. Mr. Campion, have you heard anybody in Pittsylvania 
say he would not get a fair and impartial trial? 
A. No, not in those very words. 
Q. And you were around here since last Monday Y 
A. No, sir. I was here on the 19th. 
Q. Now many days· were you here Y 
A. I spent a half day here on the 19th, about two hours 
on the 25th, and I came directly here this morning. 
Q. And you were here on the 19th-last week Y 
A. Yes, for a very little while. 
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Edmund C-ampi,on. 
· Q. Were you here that afternoon or morning Y _ 
A. I came in time for the trial. I was· sitting in the court-
room until the trial was continued until today; then I went 
across the street and had lunch and left town. While I was 
going out of town with Mr. Franklin, he made the remarks 
I have quoted. 
page 24 } Q. And you were in the courthouse and around 
trying to find out everything__you could and still 
you haven't heard a single person say Waller would not get 
:a fair and impartial trial? 
A. I heard no one use those exact words. 
Mr. Stone: If Your Honor please, I base myself on th.e 
testimony of Mr. Campion. . 
The Court: Has the Commonwealth anything to sayY 
Mr. Whitehead~ I have several witnesses I would like to 
put on. · 
By the Court: ' 
Q. The only man in this matter you have heard say what 
ought to be done is Mr. Franklin Y 
A. Yes, sir. · 
Q. That is the only name you have, and he has a gas station 
about four miles down the road? 
A. I don't know his name but I could get it. He has lately 
come here. He spent the last fifteen years in West Palm 
Beach, and has just come up here in the last year or so._ 
The Court: I would like to get that man here. (To Mt. 
Whitel1ead) Do you know him? 
Mr. "'Whitehead: No, sir. 
Q. You say he came up he~e in the last year or so 7 
A. Tl1a t 's· what he said. 
Q. What were you doing here 7 
A. I am employed by the Waller Defense Oom:µiittee to 
ascertain everything that can be obtained about the Waller 
case, if he would get a fair trial and to do everything I pos-
sibly can for the defendant. 
Q. Where did yon say you live? 
A. In Richmond. 
page 25 }- Q. Don't leave the courthouse for a while. There 
is another matter I may have to take up with you. 
A. Yes, sir. I'll be here until the case is over. 
Witness excused. 
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And the Commonwealth, to maintain the issue on .ff. par~, 
introduced the following witnesses, whose testimony is set 
forth in the following words and figures, to-wit : 
MR. D. K. McNEELY, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn testified as: follows: 
DIRECT ~UMINATION. 
By Mr. Whitehead: 
Q. This is Mr. D. K. McNeely! 
A. Yes. 
Q. I believe you live near Gretna in Pittsylvania County r 
A. Yes. 
Q. Mr. McNeely, you have heard of the late Mr. Davis 
being shot by Odell ·waller; just tell the Court what you 
have heard about Waller getting a fair and impartial triaL 
A. I think he could get as fair trial as any other man c-an 
get, white man or colored man or anybody. I am pretty well 
acquainted in this county and I know of no reason why any 
man can't get a fair trial in this county. 
Q. Do you know of any reason or have you heard any re-
marks as to why he could not get a fair and impartial trial! 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Stone : 
Q. Mr. McNeely, do you remember the time the 
page 26 ~ news of the shooting first came out 1 
A. Yes, sir. I remember it. 
Q. Isn't it a fact that at tl1at time there was quite a lot of 
sentiment against Wall er 7 
A. I don't know anything about it. 
Q. Did you discuss it at that time? 
A. Yes. 
Q. Have you discussed with anyone the ne,vs appearing in 
the Pittsylvania Tribune? - .__ 
A. I don't know that I have. 
Q. You may or may not have, is that right f 
A. I may or may not have. 
Witness excused. 
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MR. HERBERT BAILEY, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is Mr. Herbert Bailey? 
A. Yes. 
Q. And you are a special county officer? 
A. Yes. 
Q. Where do you live, Mr. Baileyt 
A. Near Hurtz, in the north part of Pittsylvania County. 
Q. Have you heard anything or do .you lrnow of anything 
that would present Odell Waller getting a fair trial f 
A. No. 
Q. Have you heard ·any remarks that would show that he 
could not get a fair and impartial trial 1 
A. No, sir, I have not. 
page 27 r Q. You get around the county every day, dou 't 
you? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Mr. Bailey, you testified you are a special county officer; 
what office do you hold? 
A. County police. 
Q. You know as a matter of fact that people in general 
don't discuss a matter of this sort with a county officer, <lo 
you notY 
A. I think so. 
Q. You do think so? 
A. Yes, I think citizens will. 
Q. I will put this question-first how long have you been 
a police officer? 
A. For a number of years. 
Q. And you are well known around the county as a police 
officer? 
A. Yes. 
Q. And, of course, you are known for upholding the dignity 
of the law at all times. 
A. Yes. 
Q. Under tl1ose circumstances you expeet people about the 
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county to inform an upholder of the law that they are fixing 
to break the lawY 
A. I think citizens would. 
Mr. Stone: That's all. 
·witness excused. 
HENRY LEE COOPER, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn testified as follows : 
page 28 ~ DIRECT EXAMINATION. 
By Mr. Whitehead: . 
Q. This is Mr. Henry Lee CooperY 
A. Yes. 
Q. You have heard the remarks made by Mr. Campion 
about Odell Wall er getting a fair trial Y 
A. Yes. 
Q. Do you know of any reason why Odell Waller should 
not get a fair and impartial trial Y 
A. No. 
Q. Have you heard any remarks by anyone in· this county 
that Odell Waller could not get a fair and impartial trial Y 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Stone: . 
Q. Mr. Cooper were you one of the gentlemen that was on 
thP. posse that was seeking Odell Waller after the shooting Y 
A. No, sir. 
Q. Have you at any time heard it discussed Y 
A. No, sir, just people asking what happened, what it was 
all about. 
Q. After this had been answered what remarks were then 
made? 
A. I don't know if I can remember exactly. 
Q. Isn '.t is a fact that a number of armed people in auto-
mo biles were seeking Waller to lynch him Y 
A. No, I do not sir. 
Q. Have you read the material appearing in the local paper Y 
A. Not all of it. · 
Q. Have you heard that discussed by anyone Y 
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A. No, sir, not by anyone. 
Q. It would be a fair statement then, that in 
page 29 ~ the County of Pittsylvania, the case has not been 
discussed by anyone! 
A. Yes, I heard it discussed, or mentioned by people as 
to when the trial would be, but have not heard any people 
texpress any opinion. 
Witness excused. 
SHERIFF A. H. OVERBEY, 
a witness introduc-ed on hehalf of the Commonwealth, being 
first duly sworn, testified as follows: 
DffiECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is Sheriff .A. H. Overbey T 
A. Yes. 
Q. I believe you get about the· county pretty much? 
A. Yes. 
Q. Have you heard any remarks that would tend to sbow 
that Odell Wall er would not get a fair and impartial trial in. 
this county 1 
A. I have not. 
Q. Do you know of any reason why he would not get a 
fair and impartial trial T 




Q. Mr. Overbey, I am going to preface this remark: It is 
not at all meant to imply any misconduct on your part. I 
will then ask you this question: Have you heard since your 
return from Ohio with the accused, have you hea.rd any dis-
cussion at all? 
A .. I have heard people make remarks like asking me when 
the case was coming up or had the witnesses been summoned, 
and what did I think he would get, but I haven't heard any-
body say anything about him not getting a fair 
page 30} trial. There was very little interest shown. 
Q. I will ask you also this question : How long 
have you been sheriff! 
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A. Going on nine years. 
Q. I can understand the restraint very well, Mr. Overbey,. 
but do you conceive that if anyone would make such remarks-. 
that they would make them to a sheriff! 
A. I think so, citizens of the county generally, would. 
Q. You are telling His Honor that if there were .. any unfair 
threats of lynclling or of unfair eonduct of' the citizens they 
would come and tell the sheriff! 
A. I think so. 
The Court: . 
Q. I want to ask yon this: Have yon at any time heard 
threats of an_ intention of lynching¥ 
A. Yes. 
Q. When°! 
A. A few days after we came back from Ohio some citizen~ 
told me somebody was coming here after Odell Waller, tha1 
crowds were coming here to get him out of jail to lynch him .. 
The same day I heard a crowd of Negroes were coming to 
free him. 
Q. Did anything like that every materialize either way? 
A. No, sir. 
Q. Was there any violence? 
A. None whatever. Very little interest or cnriositv was 
shown in the case. I have seen no signs of feeling abo1;t it. 
Q. Have you ever heard any expression or have any in-
formation coming from citizens of the countr that he couldn'"t 
get a fair trial f 
A. I have not. 
page 31 r Q. Or anything to prejudice the case f 
A. No, sir, I have not. 
By Mr. Stone~ 
Q. )Ir. Overby, for the sake of the record, what was the 
date Odell Waller was brought back-approximately°! 
A. He was brought back here I think, we got to Chatham 
the 7th day of August about 1 :00 A. l\L 
Q. So it would be some time between tlla.t and the 14th-
I am not trying to pin you down to an exact date-tllat. you 
received word of these tlueats . 
.A. Yes, sir. 
Q .. From wI10m did you receive tI1ese words f 
A. lVIr. State Policeman Webb received a telephone m.es-
sage from Halifax County-it ·was very remote and said he· 
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did not want to tell the person's name, but that crow·ds were 
coming armed in automobiles. 
The Court: 
Q. You say that was State Officer WebM 
A. Yes, sir. 
By Mr. Stone: 
Q. Upon receiving that message you took the necessary pre-
cautions both for the safety of the county and Odell Waller? 
A. Yes, sir. 
Q. Then you did consider the message of sufficient im-
portance to take these precautions f 
A. I didn't think there was anything to it, but didn't want 
to take any chances either with a mob that wanted to free 
him or a mob trying to lynch him. 
page 32 ~ MR. CARL SIMPSON, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is ~Ir. Carl Simpson? 
A. Yes, sir. 
Q. I believe you are deputy sherifH 
A. Yes. 
Q. Have you heard any remarks around the county that 
would tend to show that Odell ·wall er could not get a fair 
and impartial trial, 
A. I have not. 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Mr. Simpson, you· were aware of the same information 
that had been conferred to Mr. Overby, who just testified, 
were you not? 
A. Yes, sir. 
Q. And you assisted in those precautions? 
A. No, in no way. I stayed here in the office. 
Q. I happen to know yon are very much attached and de-
voted to your duties and spend most of your time around the 
jail and sheriff's· office. 
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. A. Yes, sir. 
Q. And you would have comparatively little opportunity 
to find out what the sentiment around the county wasY 
A. I don't get around the county much. I'm at jail, and 
at the office the rest of the time. 
Mr. Whitehead: That's all. We have a number of wit-
nesses that we can call, but I think that's enough. 
page 33 ~ Mr. Stone : If Your Honor please, the testimony 
of the witness, Campion as to the three specific 
instances is uncontroverted. I am frank to state to Your 
Honor overhearing of the three persons unknown to Mr. Cam-
pion, we have no proof a.t all of knowing whether they were 
jurors or not. I shall leave that out except as showing gen-
erally the county attitude, but there is uncontroverted tes-
timony that two business men of the community, one a gas 
station operator and the other owner of a garage, have ma.de 
remarks which indicate animus in the county, and that there 
is prejudice against the defendant. I would say, however, 
that the strongest possible testimony has been produced by 
the Commonwealth. Mr. Overby, who is undoubtedly known 
to Your Honor, has testified that a few days after he ca.me 
back from Ohio with Odell Waller he received information 
whic.h was .i;iilficient important for him to take precautions. 
The rest of the testimony is practically negative testimony to 
the effect that they have not heard anything one way or the 
other and I do not have to point out that where there is positive 
testimony it overweighs purely negative testimony. I would 
also call to Your Honor's attention that the five witnesses, 
with the exception of Mr. McNeely, that four of them are 
public officers of long standing and excellent reputation for 
upholding the law. I will submit to Your Honor that it hardly 
seems conceivable for persons in the jurisdiction of Your 
Honor's Court, contemplating anything unfair as to lynch-
ing· or otherwise, that they would discuss this with 
page 34 r officers a.s have testified ;here today. 
The Court : People in the county discuss things 
with officers more than any one else; being officers, they con-
tact the people. People will naturally discuss public senti-
ment of lynchinp: in that way more than any way I know. 
Of course any one who contemplates lynching· will not. So 
far as a feeling of prejudice and any sentiments of lynching 
are concerned, Mr. Overbey thought there was nothing to it, 
but didn't. want to take any chance whatever and saw no in-
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dication of anything materializing. If this Court acted on 
that basis, it couldn't get a trial on anything. No, your motion 
for a change of venue is overruled. It is entirely without 
foundation. 
Mr. Stone: We respectfully note an exception. 
WHEREUPON the Court did overrule the motion of the 
accused, by his Counsel, excepted and tendered this, his bill 
of exceptions, which he prays, may be signed, sealed and 
made a part of the record in this cause, which is accordingly 
clone on this 30th day of November, 1940, within the time pre-
scribed by law and after due and reasonable notice in writing 
to Counsel for the Commonwealth as required by law. 
pa.ge 35 } 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania Co. 
BILL OF EXCEPTIONS 5. 
Be it remembered that on the 26th day of September, 1940, 
before the jury had been selected, the accused, by his counsel, 
moved the Court to dismiss the Jury panel present on the 19th 
in the following words and :figures, to-wit: 
Mr. Stone: We except, Your Honor. In order to save 
time. for the same reasons previously stated generally, we 
respectfully move Your Honor, tha.t the jury panel present on 
the 19th be dismissed. 
The Court: Motion overruled. 
Mr. Stone : We again except. 
The Court: It was a regularly drawn panel, and the motion 
will be overruled. 
To which action of the Court in overruling such motion, 
the accused, by his counsel, excepted and tendered this, his 
bill of exceptions, and which he prays may be signed, sealed, 
and made a part of the record in tpis cause ; which is ac-
cordingly done on this 30" day of November, 1940, within the 
time prescribed by law and after due and reasonable notice 
in writing to counsel for the commonwealth as required by 
law. 
(Signed) J. T. CLEMENT, 
Judge of the Circuit Court of 
Pittsylvania County. 
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BILL OF EXCEPTIONS 6. 
Be it remembered that at the trial of this cause on Septem-
·ber 26th, 1940, when Mr. G. W. Farson was called for exami-
nation on his voir dire, the accused, by his counsel, challenged 
for cause the said G. W. Farson in the following words an<l. 
:figures, to-wit~ 
By Mr. Stone: · 
Q. )¥hat is your name'{ 
page 36 ~ A. G. W. Jtarson .. 
Q. And your occupatiou ! 
A. Farming-. 
Q. Do you farm for yourself or do yon also have share 
croppers¥ 
A. I farm for myself and have share croppers too. 
Q. I will ask this question: If it develops in the course-
of the testimony that a confiict arose between a share cropper 
and land.lord it or would it not have any effect in prejudicing 
you one way or the other t 
A. I don't think I would have any trouble·. 
Q. Could you positively state whether it would or not f 
A. I don't think it would. 
Mr. Stone: If Your Honor please, for the reason stated,, 
he does not think we· challenge. 
The -Court: 1\fr. Farson, I don't know whether- you under-
stood the question or not, but could you go in the jury box 
and give a fair and impartial trial regardless of how the: 
case develops? 
Mr. Farson: Yes, sir, I can. 
The Court: Challeng·e· overruled. 
Mr. Stone= vVe note an exception. 
To which action of the Court in overruling said challeng-c,. 
tho defendant, by his counsel, excepted and tendered, thif,,:; 
his bill of exceptions which he prays may be signed, sealed,. 
and made a part of the record in this cause; ·which is aGcord-
ingly done on this 30"' day of November, 1940, within the 
timo prescribed by law, and after due and reasonable notice 
in writing to counsel for the commo11wealth as required by 
law. 
page 37 f (Signed) .J. T. CLEMENT, 
.Judge of the Circuit Court of 
Pith;ylvania Com1ty. 
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BILL OF FJXCEPTIONS 7. 
Be it remembered that at the trial of this cause on Sep-
tember 26th, 1940, and when Mr. James R. Green was called 
for examination on his voir dire, the accused, by his counsel, 
challenged the said James R. Green and all jurors so simi-
larly economically circumstanced in the following· words and 
figures to-wit: 
JAMEiS R. -GREEN. 
By Mr. Stone: 
Q. What is your name¥ 
A. James R. Green. 
Q. What is your occupation? 
A. Farmer. 
Q. Do you farm for yourself or do you have anyone work-
ing for you on shares f 
A. I have some working on shares. 
Mr. Stone: If Your Honor, please, I reckon a motion 
might be made at this time since this is a case which involves 
a killing of a landlord by a share cropper and since it is our 
contention it arose out of a economic circumstances it will 
be purely a challenge of 
The Court: l\fr. Stone, we try cases in Court according to 
law and evidence and not because of some social standing 
that may exist. Motion overruled. 
Mr. Stone: Your Honor, we note an exception. 
page 38 ~ In order to save the Court's time I ·wish to note 
that we except gene.rally on the same gTounds. 
To which action of the Court in overruling said motion of 
challenge for cause, the accused, by his counsel, excepted and 
tendered this, his bill of exceptions, and which he prays may 
be signed, sealed, and made a part of the record in this cause; 
which is accordingly clone on this 30'' day of November, 1940, 
within the time prescribed hy law and after due and reason-
able. notice in writing to counsel for the commonwealth as 
reqmred by law. 
(Sig·ned) J. T. CLEME;NT, 
Judge of the Circuit Court of 
Pittsylvania County. 
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BILL OF EXCEPTIONS 8. 
Be it remembered that at the trial of this cause on Sep-
tember 26, 1940, after certain testimony on the part of a 
witness for the Commonwealth, Mr. Frank Davis, when the 
· Commonwealth sought to introduce evidence of a dying 
declaration, the defense asked that the jury be excluded 
until a foundation was laid. Whereupon the jury was ex-
cluded. Whereupon the following testimony was had, out 
of the presence of the jury, by the said Mr. Frank Davis, in 
the fallowing words and figures, to-wit: 
FR.A!NK DA VIS. 
DIRECT EXAMINATION. 
By Mr. Whitehead : 
Q. You say you did have a conversation with your father 
on July 16? 
A. Yes, sir. 
Q. Just tell the Court what that conversation was. · 
A. When I walked in he spoke and said, '' Frank, 
page 39 r I am going to die. Odell shot me without any 
cause. He sht>t me four times, twice after I fell.'' 
]\fr. Whitehead: That's all. 
CROSS EXAM]NATION. 
By Mr. Stone: 
Q. Mr. Davis, do you recall testifying before His Honor, 
Judge Bennett, on September 13? 
A. Yes, sir. 
Q. At that time in reporting your. father's alleged con-
versation you didn't say anything about his being shot twice 
after he fell. 
A. About being shot twice after he fell ?-I don't remem-
ber whether I said it or not. 
Q. How long were you with your father? 
A. Around an hour, I reckon. 
Q. Was that the whole conversation had with your father 
with reference to· this shooting? 
A. The whole conversation? 
Q. Y es,-di4 you go in any further detail about it Y 
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.A. That's about all he said .. 
Q. During the course of an hour's conversation, all he said 
was, '' ·Frank, I am going to die''¥ He did not ask you how 
you felt, or anything else at all 0? 
A. He asked me if I felt all right. 
Q. Isn't it a matter of fact your father-that was on Tues-
day! 
A. Tuesday evening. 
Q. Isn't it a matter of fact that at that time your father 
had considerably improved and was expected to live Y 
A. Not that I know of. 
page 40 }- Q. Don't tell what conversation you had with 
the doctor, but you did · talk with the doctor from 
the door, did you not? 
A. I didn't talk with the doctor.· 
Q. Your father appeared to be in very much better con-
dition than immediately after he was shot f 
A. I don "t know. He didn't seem to. 
The Court: When did he die 7 
The Witness: Wednesday. 
The Court : ,VIiat time t 
The ·witness: I think about 2 :30. 
Mr. Stone: If Your Honor please, I move to exclude this 
testimony in the nature of a dying declaration for the follow-
ing reasons: Dr. Risher was put on as an expert witness, and 
his testimony was that until Wednesday morning there was 
a decided turn for the better from all indications; it is neces-
sary primarily, of course, that the party making· dying 
declarations be pretty sure, or have reasonable grounds to 
anticipate immediate death is just as necessary as any of 
the other pre;requisites. 
Mr. Whitehead: If Your Honor, please, the mere fact that 
the doctor thought he was getting along so well is no reason 
a patient who sees his son for the first time with regard to 
a deathbed declaration, is a question of whether the patient ' 
thought he was going to die, and not what the doctor thought. 
Mr. Stone: If Your Honor, please, I differ in 
page 41 ~ this respect, that the Commonwealth has put on 
here prior to this witness of recognized medical 
authoritv who testified not onlv that there was no immediate 
prospect of death ascertainabie to science at that time, but 
also that Mr. Davis saw his son and his feeling could not 
have been of impending death at that time by the Common-
wealth "s own testimony. 
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The Court: Whether or not a man suffering thinks he is 
going to die, doesn't mean he's got to die the next hour, or 
the next day. I think it would still be admissible. I have 
had doctors tell me I was pretty sick and my feelings would 
have been the same but it was not what the doctor said, but 
the way I felt, and the only thing I car1 sa.y is that the meager-
ness of the testimony would tend to discredit the testimony 
for lack of details leading up to it. I suppose that it is a 
question for the jury to consider the weight to be given to 
it, I think it is admissible. 
l\L Stone : "\Ve r~spectfully note an exception. 
The Court ~ Yes, sir. 
To which action of the Court in allowing testimony of the 
alleged dying declaration to go before the jury, the accused,, 
by his counsel, excepted, and tendered this, his bill of excep-
tions, which he prays may be signed, sealed, and made a part 
of the record in this cause; which is accordingly done on this. 
30 day of November, 1940, within the time prescribed by lav{ 
and after due and reasonable notice in writing to counsel for 
the Commonwealth as required by law. 
page 42 f 
(Signed) J. T. CLEME.u.~T, 
Judge of the Circuit Court of 
Pittsylvania County. 
BILL 0]., EXCE,PTIONS H. 
Be it remembered that trial of this cause on the 27th day 
of September, 1940, when the evidence was all in for both 
the Commonwealth and the defendant, the Commonwealth 
tendered to the ·Court instructions on various phases of homi-
cide, which said instructions the accused, by his counsel, ob-
jected to and moved the Court. that no instructions be given 
for any other alleged crime than assault and battery, and 
based such motion on the testimony of the Commonwea 1th 
witness Dr. John C. Risher, which testimony is set forth in 
the following words and fig11res, to-wit: 
DR. JOHN C. RISHER. 
DIRECT E.X:AMTNATION. 
Bv Mr. Whitehead: 
•'Q. This is Dr. ,John C. Risher! 
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A.. Yes. 
Q. You are practicing in Lynchburg f 
A. I was until the National Guards called me. 
Q. I believe you are a lieutenant in the National Guards 1 
A. Yes, sir. 
Q. Were you practicing on July 15 of this year 7 
A. Yes, sir. 
Q. Was Mr. Oscar Da':is a patient of yours at Memorial 
Ho~pit~l in Lynchburg f 
A. Yes, sir. 
Q. Tell the Court the nature of the injurise of Mr. Oscar 
Davis. 
A. He was brought to the hospitai early that morning. I 
don't remember the exact (late; he had four bullet wounds, 
one on the right side of his head, his scalp, another in his 
arm and two in the lower part of his back. From where the 
point of entrance of the wounds I couldn't tell 
page 43 ~ exactly where they had lodged. We had an ab-
dominal X-ray and found it had penetrated the 
lower part of. the abdomen. It was imperative that he be 
operated on. When he ~as operated on several blood vessels 
had been cut by the path of the bullet and several feet of 
~ntestines h~d been damag·ed by the passage of the bullet. 
By noon actually all bleeding stopped and the abdomen had 
closed and he was getting along as well as could be expected, 
when there was a. sudden collapse of the left lung. 
Q. Death was the result of the bullet wounds, or injuries 
of the bullet wounds T 
A. Indirectly, yes, si.r. 
Q. Would he have died-he had to have the operation? 
A. Yes. 
Q. He qied the following day f 
A. Two days after. 
Q. Two days after? 
A. Yes. 
Q. He would not have lived had he not been operated on f 
A. No, sir. (See page 68.) 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Doctor, just for t:qe sake ·of the record, where did you 
get your medjcal education? 
A. University of Virginia. 
Q. How long have you been engaged in practice? 
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A. Over a year-you don't mean the time I was in the 
hospital? 
Q. No, general practice. How long were you in the hos-
pital? 
A. Three years before actual practice. 
Q. Mr. Davis died about two days after he was received in 
the hospital? 
page 44 ~ A. Yes, sir. 
Q. Do you know whether or not he had any 
visitors Y 
A. Yes, I am sure his wife was there, but I don't know if 
there was anyone else. I saw her in the room. I don't recall 
any others being there. 
Q. At the time he did have ~isitors there was a decided 
change in his condition for the better, was it not Y 
A. He was getting along, as I thought, satisfactorily, until 
this condition set in. 
Q. He did have some pathological condition of the left lung 
entirely independent of the lung? 
A. ,No, I think it definitely followed the operation. 
Q. But the pathological condition was long standing and 
dates back some time, does it not Y 
A. No, the pulmonary collapse follows a certain percentage 
of operations whether it is for something like this or from 
appendix operations. 
Q. · A fair statement of your opinion then, as stated by Mr. 
Whitehead, is that this condition was caused indirectly from 
the opera.tion Y 
A. Directly from the operation, and the operation directly 
by the shooting. 
Q. During the period that Mr. Davis was at the hospital, 
was he conscious or unconscious 1 
A. He was conscious until I saw him at seven or seven-
thirty Tuesday-he was conscious at seven or seven-thirty 
Wednesday morning. He wasn't unconscious, but couldn't 
answer questions, and was somewhat delirious. 
Q. That was the morning after he was shotf 
A. No, two mornings after. 
Q. And he seemed delirious Y 
A. I wouldn't say "delirious", but "semi-delirious". He 
couldn't answer questions clearly. 
page 45 ~ Q. On the occasions hef ore that, he had right 
much difficulty carrying on conversation, did he 
not! 
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Dr. John C .. Risher. 
A. You mean before that morning, and after he was shot 7 
Q. Yes .. 
A. I don't remember exactly, but my impression was that 
he a;nswers questions except when under the influence of 
anesthetic or morphia. 
Q. But he did have difficulty. 
A. Just which time do you mean f 
Q. At the time he was eonscious. 
A. He didn't impress me so. 
Q. He was capable of fairly sustained conversation~ 
A. I think so. 
The Court: ·What mornnig was he bought to the hospital 
-Monday morning? 
The Witness : I think it was. 
The Court: The day he was shot f 
The Witness: He was brought the day he was shot, Your 
Honor, as I understand. 
The Court: When did you operate 7 
The Witness: As soon as I -could get in the operating 
room. 
The Court~ The same day he was brou~ht there? 
The Witness: Yes, it was only a question of a few hours. 
The Court: Now then, I want to know this: In your 
medical opinion, was this operation necessary? 
The ,vitness~ Yes, sir. We had an X-ray ,before the op-
eration, and it was necessary. He had all the 
page 46} symptoms and signs of a hole in his intestines that 
was not found, but there was bleeding. Whether 
or not. the bleeding would have stopped I can't answer. 
Q. ·wouldn't it, or would it not be fair to say if there had 
not been or in other words, the hospital cured him of the 
particular effects of the shots that lead to other complications 
which led to his death. 
A. 'Not entirely. Those wounds would certainly have been 
infected~ There was evidence of infection even before his 
death. 
Q. But that particular condition set in as a result· of the 
operation? 
A. The bleeding closed up, yes. 
Q. And the particular focal point had cleared Y 
A. No, sir. I put in drains, and they were draining rather 
profusely at the time of his death. _ 
' 
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Q. At the time pr~or t~ ~ollap~e of the lung,. was there 
any direct trauma, as a direct cause of the shootmg f 
A. No, sir. 
Mr. Stone: That's all 
Which motion the Court did denv and did allow said in-
structions to be read to the jury ... To which a~tion of the 
Court in denying said motion and in allowing said instruc-
tions to be read to the j'ury, the accus.ed,. by his. comisel, ex-
cepted and tendered this, his bill of exceptions, which he prays. 
may be sign~dr sealed, an.d . made· a part of . the .. record in 
this cause; which is accordingly done on the 30" day of No-
vember, 1940, within the time prescribed by law, and after 
due a~4: r~asonable notice in writing to counsel for plaintiff 
as required by law. 
page 47 J 
(.Signed) J. T. CLEMENT, 
Judge. of the Circuit Court of 
Pittsylvania County. 
BILL OF IDXiCEPTIONS 10. 
Be it remembered that at the trial of this cause and on the 
2.7th. day of .September, 19'40, after _the jury had returned 
from their deliberations and had rendered the verdict find-
ing th~ accused g"llilty and fixing his punishment at death, the 
accused, by his counsel, moved the Court to set aside the-
y~rdfot as contrary to the law and the evidence generally,. 
an.cl for th~ reasons set forth in other bill of exception, 
which motion the Court did deny and to which action of the-
Court in denying· such motion the accused, by his counsel,. 
excepted,. and tendered this his bill of' exception, which he-
prays may be signed, sealed, and made a part of the record 
in thlS' cause ; which is a~ording·ly clone on this 30'' day of 
~ov~mb~r, .1940, within the time prescribed by law, and after 
due and reasonable notice in writfog to counsel for common-
wealth as required by law. 
(Signed) J. T. CLEMENT, 
Judge of tlie Circuit Court of 
Pittsylvania County. 
page 48 f . The following is a copy of the notice filed by tli"e-
. , defendant in the Clerk's Office of the Circuit Court 
of Pittsylvania County, on the· 23rd day of ·N ovembe·r, 1940,, 
which is in these words : 
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Honorable Joseph T. Whitehead 
Commonwealth's .A.ttomey 
Chatham, Virginia 
My dear Mr. ·whitehead: 
November 20, 1940 
This will advise you in accordance with the statute in such 
cases made and provided that on 'Saturday, November 23, 
at 9 a. m. or soon thereafter, as the Clerk of the Circuit .Court 
of Pittsylvania ·County shall receive me, I shall apply to the 
said Honorable clerk of the Circuit .court of Pittsylvania 
County for a transcript of the record in the cause of the 
Commonwealth of Virginia versits Odell Waller, and .that im-
mediately thereafter I shall present to His Honor, Turner 
Clement, Judge of the Circuit Court of Pittsylvania County, 
said record together with bills of exceptions in said cause, 
for the purpose of having certification of such record and 
bills in a manner provided by law. 
Trusting· that I may have the pleasure of seeing you on that 
occasion, I remain 
THS:PS. 
Very truly yours, 
page 49 ~ Virginia : 
In the Circuit Court of Pittsylvania County. 
Commonwealth of Virginia 
v. 
Odell Waller. 
Before Hon. Turner Clement, Judge of the aforesaid Court, 
in the Courtroom .thereof, on the 19th day of September, 
1940. 
Appearances: Joseph T. ·whitehead, Esq., Commonwealth's 
Attorney, for the Commonwealth; Thomas H. Stone, Esq., 
and J. Byron Hopkins, Esq., Attorneys for the defendant. 
Reported by 
D. C. Stone. 
page 50 ~ Mr. Stone: The defense, Your Honor, desires 
to make a motion for continuance on the ground 
that the preliminary hearing· was not had until the 13th of 
the month, the indictment on the 16th and the trial set for 
the 19th. Counsel were not informed of the date being set 
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until the 17th by associate counsel in this particular matter, 
associate counsel being informed on the 16th. There was no 
intimation from the Commonwealth's Attorney that a date 
had been set until the morning of the 13th. Mr. Whitehead 
was then informed that we would ask for a short continuance 
and he stated he would not oppose a short continuance. He 
was also informed by Mr. Hopkins that he had cases set 
which he would be unable to have continued. I believe it is 
entirely proper to ask the question what is the composition 
of the jury in which he was indicted, as well as to state we 
have been ·unable to summon witnesses and had to depend 
on telegrams and their getting here the best way they could, 
after much hurrying around on our part. 
page 51 } Mr. Whitehead: If Your Honor please, with re-
gard to the preliminary hearing, on September 2, 
1940, I have a copy of a letter I wrote l\fr. Stone, and I also 
asked the defendant to write :Mr. Stone: 
"Mr. Thomas Stone. 
Richmond, Va. 
Dear Sir: 
Sheriff Overbey has just asked Odell Waller, who is charged 
with Murder, and whom I understand you represent, whether 
or not he wanted a preliminary hearing and he said he did 
not know that it was up to you. If you desire a hearing same 
can be had next :Monday, Sept. 9th, or any day between now 
and Sept.16th, which is the day the Grand Jury is summoned. 
Very truly yours, 
JOSEPH WHITEHEAD, JR." 
I also have a copy of a letter I wrote Mr. Stone September 
4, and I could not hear anything from him: 
page 52 } ''l\fr. Thomas H. Stone, 
Richmond, Va. 
Dear Sir: 
Comm. v. Odell Waller. 
The above styled case has been set for trial by the Judge 
of Circuit Court for Sept. 19th. (Thursday). 
Very truly yours, 
JOSEPH WHITEHEAD, JR.'' 
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The Court: When was that written? 
Mr. Whitehead: September 4th. 
The Court: That was before the oase had been set for 
trial by J udg-e Bennett. 
Mr. Whitehead: I also told them at the preliminary hear- . 
ing, I think on September 12th or 13th-on the 13th, when we 
finally got together when they came up for the hearing. I 
bad heard nothing from them and I told them then the trial 
wa.s set for the 19th. 
The Court: Let me see those letters. I will ask that those 
letters be filed in the record. 
Mr. Hopkins: We would like to state for the purpose of 
the reeord, we came here on the 13th. We could not know 
on what charg·e the defendant would be indicted 
page 53 } nor know he was was going to be indicted at alt 
There's no way under God's sun for anybody to 
expect any attorney being notified on the 16th that an indict-
ment has been rendered, to properly prepare a defense to 
that indictment. We have onlv had notice of the indictment 
since the 17th. Mr. Whitehead knew we were in Richmond, 
and I think it is unreasonable to force us into trial. We have 
no witnesses. We have a letter from Mr. Martin, an at-
torney at Danville, written on the 16th of September notify-
ing us that trial was set for the 19th. The defense has rio 
way in the world of properly preparing for trial; it could 
not know whether the indictment would be for first degree 
murder, second degre-e or anything. There is no way in the 
world we could tell. And as far as our records are con-
cerned, they don't show any letter from Mr. Whitehead on 
September 4. 
The Court: I will ask :M:r. Stone if he got that letter. 
Mr. Stone: No, I did not, Your Honor. This is 
page 54 }- the first I have heard of it. 
The Court: vVas that letter returned? 
Mr. Whitehead: Let me ask Mr. Jones. It has not been 
returned. 
The Court: Was your name on the envelope 1 
Mr. Whitehead: Yes, Your Honor. 
l\fr. Hopkins: We might have been notified in June, but 
the defendant was not indicted until last Monday. 
The Court: ---
Stenographer ( apparently reporting· the case for the ac-
cused) : Would you mind speaking a little louder, please: I 
can't quite hear wha.t you say. · 
The ·Court: Speaking to the Stenographer: I don't care 
whether you get it or not. A Trial Court does not have to 
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give any reasons for its 1·ulings. It is no part of the reeord. 
The Court, to the Attorneys :. I am telling you this :. A 
man charged with a criminal offense has no rig·ht to await 
the action of the Grand Jury. He should -anticipate that he: 
may be indicted. I must state that since I have been on the 
bench, this is the first case in which there has been any ques-· 
tion on this point. Judge Saunders, one of the ablest Judges. 
who ever presided over this Courti laid down this rule,. fol-
lowing Sec. 4893 of the Code of Virginia,. and this Court has. 
always followed it. 
Mr~ Hopkins:. I would lilrn to make this statement, that 
for the accused to anticipate the defendant will be· 
page 55 ~ indicted is a denial of equal protection i:n that it 
. presumes the defendant may be guilty rather than 
the fact of there. being a presumption of innocence .. 
The Court: I gave the ,Commonwealth's Attorney instruc-
tions. to give you gentlemen ample time so. that there would 
be no question of that kind :raised. 
Mr. Hopkins: I take it that we will be. denied our motion 
for continnance°l · 
The Court: On the grounds you mention, yes7 that doesn't 
go in this -Court; not on the- facts you state. I am not -at all 
inc-lined to be- harsh on you. You said something about a 
motion on the complexion o.f the- jury; those motions must 
be made t.oday,. that is if the Court is to entertain them. What. 
cases do I have for next week t 
The Clerk: Rules is set for the 25th. 
The C'ourt :. What day is that, 
The Clerk:· ·vv ednesday, and then you bave· the 23:rd, 24th,. 
-Monday, Tuesday and ,;v eclnesday. 
page 5.6 ~ The Court: I ha~e a case set for Monday; I 
wiil state what I will do: Ii you Gentlemen have· 
any motions to make, make those now and the case will go) 
over until next Thursday .. 
Mr. Hopkins: TI:te case I had set for today I asked judge 
in a letter to continue until the 26tb-nnless I can get that 
continued again-
The Court: lvir. Hopkins, this case should be tried. Our 
cases are usually tried following indictment, and the only 
thing· I can say on that is that when I was practicing law is 
if I was so busy and did not have time I did not take a case .. 
I think I am showing you extreme liberality by postponing it 
at all. I want to give you eve17 opportunity, but I can't de ... 
Tay it furtI1er on account of otfuir engagements. 
Mr. Hopkins: Well, if the 26th is agreeable-
The Court:. If!" you ,va:nt fo. m.ake: a,11y motions,. make· them 
now~ ' : -
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Mr. Stone : If Your Honor please, the motions, 
page 57 ~ we will be glad to do so. The motions. will be 
· dual in nature: 1. To quash the indictment on the 
ground the grand jury has been selected from a list exclusively 
of polltax payers, and second-and to quash, if Your Honor 
does not sustatn it, is to quash the whole venire facias, on 
the same ground. Of course, as you see, it would certainly be 
necessary to reserve the second. until the indictment is read 
and the prisoner arraigned. We have no desire to hold up 
the Court, but that is our contention under the circum-
stances. 
The Court: Let these jurors be discharged until next 
Thursday morning at 9 :30. 
The Clerk: All jurors discharged until next Thursday 
morning at 9 :30, when you will be back in this Court. 
The Court: And the ·witnesses discharged for the same 
time. 
The Clerk: All witnesses discharged until next Thursday 
morning a.t 9 :30, when you will be back in this Court. 
Mr. Whitehead: I want to be beard on that motion. Sec-
tion 4853 of the Code says: "WHO AR,E QUALI-
page 58 ~ FIED; :NUMBER OF GRAND JURORS, REGU-
LAR AND SPIDOIAL.--A regular grand jury shall 
consist of not less than five nor more than seven persons, 
and a special gTand jury of not less than five nor more than 
seven persons. Each gTand juror shall be a citizen of this 
State, twenty-one years of age, and shall have been a resi-
dent of this State two years, and of the county or corpora-
tion in whicl1 the court is to be held one year, and in other 
respects a qualified juror, and not a constable, or overseer of 
a road, and, when the gTand juror is for a circuit court of a 
county; not an inhabitant of a. city, the county has jurisdic-
tion in the city, in which case the city shall be considered as 
a magisterial district, or the equivalent of a mag·isterial dis-
trict, of the county for the purpose of the jury lists.'' 
Mr. Stone: If Your Honor, please, our contention is this: 
· the particular words of the statute and the interpretation 
given by the Supreme Court in Craft v. Commonwealth, 65 
Va. 602, lays down the criterion both in the Ian-
page 59 ~ guage of the statute by implication and expressly 
in the lang11age of the Craft case which is prac-
tically the same as that for voters under the poll tax require-
ments. In the Craft case the . Supreme Court says the cri-
terion is not whether a person has registered but whether he 
has the constitutional right to vote. The payment of a poll 
tax is a prerequisite to voting and by implication also a. pre-
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requisite to jury service, and the Craft case has never been 
overruled. If that be true, then our contention is th~ defend-
ant in this case has been unconstitutionally deprived of the 
protection of .Section Eight of the Constitution of Virginia 
and the Fourteenth .Amendment of the United States, and 
has been deprived of a trial by a jury of his peers. As Your 
Honor knows, there is no requirement that the accused have 
persons of the same economic or social category on either 
the grand or the petit jury, but there is, in our opinion, a 
requirement that there be no exclusion of persons 
page 60 ~· of the same general social status, and that is our 
contention. 
The Court: Mr. Stone, what is the basis of your motion 
in this case¥ W1rnt has the qualification or otherwise to do 
with this defendant? 
Mr. Stone: Persons who are unable to pay their poll tax 
are excluded and the accused is in the same general social 
and economic categ·ory. 
The Court: I selected the jury myself. I don't know 
whether they are qualified or not. I am always glad to see 
a person pay his poll tax. I think people ought to qualify 
and take an interest in their government, but I don't know 
whether they are qualified. Motion overruled. 
Mr. Stone: l\fay I note an exception 7 
The ·Court: Anv other motions? 
lVIr. Stone: That's all. Your Honor overruled the motion 
also to quash the petit jury? 
The Court: What was thaU 
lVIr. Stone: ,Our .motion to quash the venire facias for the 
same reason. 
The Court: Yes, I overruled that, certainly. 
Mr. Stone: "\Ve also except to that, Your Honor. 
page 61 ~ The Court: For vour information I will tell 
you that, as regards the complexion or facial com-
position of the jury there have been colored people on the 
jury. Did you mention making a motion in regard to that? 
Mr. Stone: We did not, Your Honor. We knew there was 
no exclusion of Neg-roes. 
The Court: The jury as made up here has had colored 
people on it in every court this year-Wbether there are in 
this case or not I don't know. I presumed the jury was drawn 
in the reg-ular way by the Clerk. This case will be set for 
next Thursday morning at 9 :30, and I expect you gentlemen 
to make every effort to be ready on that occasion. I won't 
have much time after that. Sheriff: You will now adjourn 
Court. 
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page 62 } Virginia; 
In the Circuit Court of Pittsylvania County .. 
Commonwealth of Vfrginia 
1) .. 
Odell Waller. 
Before Hon. Turner ·Clement, Judge of the aforesaid Court, 
in the Courtroom thereof., on the 26th and 27th days of Sep-
tember, 1940 .. 
.Aippearances: Joseph Whitehead, Jr., Esq., Common-
wealth's Attorney for the Commonwealth; Thomas H. Stone, 
Esq., and J. Byron Hopkins., Esq., for the defendant. 
Reported by 
D. C .. Stone. 
page 63 } Mr. Stone! Ii Your Honor please, the def ens0 
desires to make certain motions and would like 
Your Honor to entertain them in chambers. 
The Court~ Very well. 
Mr. Stone: If.Your Honor ·please, I want to preface my 
remarks: to say it is made with the utmost respect to Your 
Honor, and is not to be considered personally, but only for 
the sake of the record and legal issues involved. This mo-
tion is made in view of certain remarks made on the 19th of 
September in the presence of the jury panel and we are mov-
ing that Your Honor disqualify yourself and certify the case 
to the governor for an appointment for the following rea-
sons: On that occasion when the reporter uttered the follow-
ing· words, "W·ould you mind speaking a little louder, please, 
I can't quite hear what you say", Your Honor responded, 
"I don't care whether you get it or not. I don't have to 
give any reasons. I am telling you this : A man charged with 
a criminal offense has no right to await the action of the 
grand jury. He should anticipate that he will be 
pag·e 64} indicted. I must state that since I have been on 
the bench this is the first case in which there has 
been conflict on this point.'' And :further that Your Honor 
also made t.he following remarks: ''Mr. Hopkins, this case 
should be tried. Our cases are usually tried following indict-
ment, and the only thing I can say on that is that when I 
was practicing· law is if I was so busy that I did not have 
time I did not take a case. I think I am showing you ex-
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treme liberality by postponing it at all.'' It is our conten.-
tion, in view of the aforementioned Eig·hth section of the Bill 
of Rights and the Fourteenth amendment to the United .States 
Constitution that these remarks, with their usual construc-
tion-Your Honor, we understand they were not intention-
ally made both in the presence of the jury panel and oth~r 
citizens-I would say they indicate two things: disparage-
ment of one of the counsel for the defense and second, it in-
dicates abrogation of the presumption of inno-
page 65 ~ cence. 
The Court: All right. Mr. Hopkins raised the 
question that a case that he had gotten Judge Folkes to lay 
over until the following Thursday, Sept. 26, the day to which 
I postponed this case, so that he could be here Sept. 19. Then 
I told him that when I practiced law I did not take a case. 
unless I had time for it. That was made in view of his want-
ing another postponement later than today Sept. 26 when this 
case was to come up. Now, I will state further for the benefit 
of the record, section 4893 provides as follows: '' When an 
indictment is found against a person for felony, the accused,, 
if in custody, or if he appear according to his recognizance,. 
shall, unless good cause be shown for a continuance, be ar-
raigned and tried at the same term.'' Every case of felony 
1·eturned by the g-rand jury of this term, which met Monday 
the 16th, had already been triedr. except one which 
page 66 ~ was continued on motion of the Conmronwealth b~ 
· cause of the absence of one witness and it was 
not objected to. The accused was in custody. This case was 
especially set for the 19th and counsel had every opportunity 
to be ready. This ma.n was committed to jail at Chatham 
August 7-more than a month before September 19. Counsel 
for the accused, we were reliably informed, were in Chatham 
Ang11st 23, if not before that time. 
Mr. Stone: If Your· Honor please, for the sake of the 
record, that is correct. We admit that. 
The Court:- The judge of this Court requested the Com-
monwealth Attorney to inform counsel for the accused the 
case would be set for triaF September 19. The Common-
wealth attorney produced in open Court a carbon copy of a 
letter of September 4, notifying· Mr. Thomas H. Stone to this 
effect. That was two weeks before the time set for trial.. 
It is true Mr. Stone denied receiving the letter, but 
page 67 ~ at any rate he had notice of the charges against 
this man, certainly by Aug,rnt 23. He had no rig·ht 
to sit down and wait for an indictment from the grand jury 
before starting preparations for the defense. In additioi1 
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to that on September 13 a preliminary hearing· was had after 
the attorney for the Commonwealth had notified counsel for 
the accused on September 2 that if they wanted a preliminary 
hearing it should be had at an early date. Under the circum-
stances, I cannot consider it other than quite unusual and 
rather presumptuous for counsel for the accused to think or 
take the position that they have not had sufficient time to 
prepare the case for trial, but it was to show the accused 
every opportunity under the possibility that counsel for the 
accused may have heen misled that the Court agreed to post-
pone it for a week. The Court has no apolog-y to make for 
the remarks and thinks they were entirely in order. As to 
whether or not members of the panel heard those remarks, 
the court does not know,· and th~re could be no disparage-
ment of counsel if members of the panel had heard 
page 68 ~ them, but if so, counsel for the accused may blame 
themselves for· placing themselves in a position to 
call for such remarks, and it in no way negatived the pre-
sumption of innocence. (No evidence offered to show that 
any member of the panel heard the remarks.) 
Mr. Stone: I take it, Your Honor overrules the motion? 
The Court.: Yes, overruled. 
Mr. Stone: We except, Your Honor. In order to save 
time, for the same reasons previously stated generally, we 
respectfully move Your Honor, that the jury panel presei:it 
on the 19th be dismissed. 
The Court: Motion overruled. 
Mr. Stone: We again except. 
The Court: It was a regularly drawn panel, and the mo-
tion will be overruled. 
~Ir. Stone: If Your Honor please, the statute-I will state 
first that it is not our desire in the least to contravene vour 
request that if we had any motions to make we should make 
them last week, but evidence has come up since the 19th which 
in our opinion warrants a change of venue. I am 
page 69 ~ preparing an affidavit in accordance with the 
statute, or if Your Honor prefers we will have the 
witness in person. 
The Court: When you have prepared the affidavit I will 
give the Commonwealth's a~torney an opportunity to reply . 
. l\fr~ Stone: I have practically prepared it except for the 
ju rat. I ,vas going to show Mr. Wbitehead tl1is before. Would 
Your Honor give a recess for about three minutes T 
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Edniu.nd Camp·ion. 
IN .COURTROOM. 
The Court : Will you ask all members of the jury to re-
tire from the courtroom¥ 
The Clerk: All jurors please retire from the Courtroom. 
All jurors please retire from the Courtroom. 
The Court: :Make the announcement again. 
The ,Clerk: All jurors please retire from the Courtroom. 
The Court: Very well, proceed. · 
Mr. Stone: If Your Honor please, I would like to call Mr. 
Edmund Campion. 
page 70} EDl\illND CAMPLON', 
a witness called on behalf of the defense, being 
first duly sworn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Stone: 
Q. Mr. ,Campion, will you please address your remarks to 
His Honor in a sufficiently loud tone to be heard¥ You may 
refer to your notes to refresh your memory. 
A. Yes, sir. 
Q. Please state your name, age, address and occupation. 
A. My name is Edmund Campion, age 28, address 11% 
South Third Street, Richmond. I am at present employed 
by the W allt-H' Defense Committee from Chicago as investi-
gator in this case. 
Q. Please state whether or not you were in or about Chat-
ham September 19, 1940. · 
A. I was in Chatham. 
Q. Did you have any conversation with anyone regarding 
the present case at that time? 
A. I did, as I was leaving Chatham. 
Q. Please state with whom and what the conversation was. 
A. The man's name was Mr. Franklin, owner of a garage 
in Gretna. In discussing the case Mr. Franklin 
page 71 } remarked to me that the '' damn niggah oug·ht to 
· be killed''. 
Q. Subsequently, did you have or overhear any conversa-
tion with regard to this case, that is within the County of 
Pittsylvania? · 
A. Yesterday I was in Chatham for a few hours in the 
afternoon and while I was eating lunch three gentlemen seated 
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Edmund Campion. 
hehind me-I don't know whether they were from Pittsyl-
vania County or not, but they were discussing the Waller 
-0ase and their remarks were that Waller ought to be given 
the chair because he shot Davis in the back while Davis was 
going to breakfast I ha~e the exact quotation in my notes 
if you want that. 
Q. Not at the present time. Did you hear anything fur-
ther? · 
A. I spent the night in Danville and coming up here this 
morning I was with a truck driver and stopped at a filling 
station. The gas station operator made a number of re-
marks regarding the case, stating· that Waller was being de-
f ended by a "nigger"' lawyer from Richmond and a com= 
munist lawyer from Chicago and deserved the chair but was 
afraid these smart alecks would get him off. He further 
stated that while Judge Clement was plenty hard boile~ 
Joseph Whitehead was Commonwealth attorney 
page 72 r and he was pretty smart too, but it all depended 
on the jury. 
Q. Did he or did he not make any further ref erenee to the 
lawyers? 
A. Yes. He stated that the defense lawyers in the case 
ought to be lynched. 
Mr. Stone: You will now answer such questions as are 
asked you by Mr. Whitehead. 
CROSS EXAMINATION. 
By Mr. Whitehead: 
Q. lVIr. Campion, liave you heard anybody in Pittsylvania 
say he would not get a fair and impartial. trial Y 
A. No, not in those very words. 
Q. And you were around here since last Monday? 
A. No, sir. I was here on the 19th. 
Q. How many days were you here? 
A. I spent a half day here on the 19th, about two hours on 
tl1e 25th and I came directly here this morning. 
Q. And you were here on the 19th-last weekT 
A. Yes, for a very little while. 
Q. Were you here that afternoon or morning? 
A. I came in time for the trial. I ,was sitting in the .Court-
room until the trial was continued until today; then I went 
across tl1e street and had lunch and left town. W"b.ile I was 
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going out of town with Mr. Franklin, he made the 
page 73 ~ remarks I have quoted. 
Q. And you were in the Courthouse and around 
trying· to find out everything you could and still you haven't 
heard a single person say Vv aller would not get a fair an<J_ 
impartial trial¥ 
A. I heard no one use f~ose exact words. 
Mr. Stone: If Your Honor please, I base myself on the 
testimony o:f Mr. Campion. 
The Court: Has the Commonwealth anything to say t 
l\fr. Whitehead: I have several witnesses I would like to 
put on. 
The Court: The only man in this matter you have heard 
say what ought to be done is Mr. Franklin? 
The Witness: Yes, sir. . 
The Court: That is the only name you have, and he has 
a gas station about four miles down the roadf 
The Witness : I don't know his name but I could get it. 
He has just lately come here. He spent the last fifteen years 
in West Palm Beach, and has just come up here in the last 
year or so. 
The Court : I would like to get that man here. 
page 7 4 } ( To Mr. Whitehead) Do you know him? 
Mr. Whitehead: No, sir. 
The Court: You say he came up here in the la.st year or 
so? 
The Witness : That's what he said. 
The Court : ,Vhat were you doing here f 
The Witness : I arri employed by the Wall er Defense Com-
mittee to ascertain. everything that can be obtained about tlie 
,valler case, if he would get a fair trial and to do everything 
I possibly can for the defendant. 
The Court: " 7here did you say you live? 
The Witness : In Richmond. 
The Court: Don't leave the Courthouse for a while. There 
is another matter I may have to take up with you. 
The Witness: Yes, sir. I'll be here until the case is over. 
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page 75 ~ MR. D. K. McNEELY, 
a witness introduced on behalf of the Common-
wealth, being first duly sw·orn testified as follows : 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is Mr. D. K. McNeely? 
A. Yes. 
Q. I believe you live near Callands in Pittsylvania County? 
A. Yes. 
Q. Mr. McNeely, you have heard of the late Mr. Davis 
being shot by Odell ·waller; Just tell the Court what you 
have heard about Waller getting a fair and impartial trial. 
A. I think he could- get as fair trial as any other man can 
get, white man or colored man or anybody. I am pretty well 
acquainted in tl1is ~ounty and I know of no reason why any 
man can't get a fair trial in this county. 
Q. Do you know of any reason or have you heard any re-
marks as to why he could not get a fair and impartial trial? 
A. Nb, sir. 
CROSS EXAMINATION. 
By Mr. Stone : 
Q. Mr. McNeely, do you remember the time the news of the 
shooting first came out f 
A. Yes, sir. I remember it. 
page 76 r Q. Isn't it a fact that at that time there was 
quite a lot of sentiment. against W aIIer? 
A. I don't know anything ahout it. 
Q. Did you discuss it at that time? 
A. Yes. 
Q. Have you discussed with anyone the news appearing in 
the Pittsylvania. Tribune? 
A. I don't know that I have. 
Q. You may or may not have, is that right? 
A. I may or may not have. 
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page 77 ~ MR. HERBERT BAILEY, . 
a witness introduced on behalf of the Common-
wealth, being first duly sworn, testified as follows: 
DIRECT EXA.J\ITN A.TION. 
By Mr. Whitehead: 
Q. This is Mr. Herbert Bailey? 
A.. Yes. 
Q. And you are a special county officer? 
A. Yes. 
Q. ·where do you live, Mr. Bailey? 
A. Near Hurtz, in the north part of Pittsylvania County. 
Q. Have you heard anything or do you lmow of anything 
that would prevent Odell Yv aller getting a fair trial? 
A. No. 
Q. Have you heard any remarks that would show that he 
could not get a fair and impartial trial Y 
A. No, sir, I have not. 
Q. You get around the county every day, don't you? 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Stone: 
·Q. Mr. Bailey, you testified you are a special county offi-
cer; what office do you hold? 
A. Countv police. 
page 78 ~ Q. You know as a matter of fact that people in 
general don't discuss a matter of this sort with 
a county officer, do you not? 
A. I think so. 
Q. You do think so? 
A. Yes, I think citizens ·will. 
Q. I will put this question-first how long have you been 
a police officer? 
A. For a number of years. 
Q. And you are well known around the county as a police 
officer? 
A. Yes. 
Q. And, of course, you are known for upholding the dignity 
of the law at all times? 
A. Yes. 
Q. Under those circumstances you expect people about the 
county to inform a.n upholder of the law that they are fixing 
to break the lawt 
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.A. I think citizens would. 
Mr. Stone : That's all. 
page 79 ~ HENRY LEE COOPER 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is Mr. Henry Lee Cooper! 
A. Yes. 
Q. You have heard the remarks made by Mr. Campion about 
Odell Wall er getting a fair trial Y 
A. Yes. 
Q. Do you lmow of any reason why Odell Waller should not 
get a fair and impartial trial? 
A. No. 
Q. Have you heard any remarks by anyone in this county 
that Odell ·waller could not get a fair and impartial trial! 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Stone: 
0 Q. J\fr. Cooper, were you one of the gentlemen that was on 
the posse that was seeking Odell Waller after the shooting? 
A. No, sir. . 
Q. Have yon at any tim~ heard it discu~sed f 
A. No, sir, Just people askmg what happened, 
page 80 } w·hat it was all about. 
Q. After this had been answered what remarks 
were then made? 
A. I don't know if I can remember exactly. 
Q. Isn't it a. fact that a number of armed people in auto-
mobiles were seeking \Valler to lynch him? 
A. No, I do not, sir. 
Q. Have you read the material appearing in the local pa-
perf 
A. Not all of it. 
Q. Have you heard that discussed by anyone? 
A. No, sir, not by anyone. 
Q. It would be a fair statement then, that in the county of 
Pittsylvania the case has not been discussed by anyone f 
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A. Yes, I heard it discussed, or mentioned by people as to 
when the trial would be, but' have not heard any people ex-
press any opinion. 
page 81 ~ SHERIJfF A. H. OVERBY, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn, testified as follows ~ 
DIRECT EXAMINATION. 
By Mr. ·whitehead: 
Q. This is Sheriff A. H. Overby T 
A. Yes. 
Q. I believe yon get about the county pretty much 1 
A. Yes. 
Q. Have you heard any remarks that would tend to show 
that Odell Wall er would not get a fair and impartial .trial in 
this county? 
A. I have not. 
Q. Do you know of any reason why he would not get a fair 
and impartial trial? 
A. No, I don't know of any reason. I think he would get 
a fair trial. 
CROSS EXAMINATIONr 
By Mr. Stone: 
Q. Mr. Overby, I am going to preface this remark: It is 
not at all meant to imply any misconduct. I will then ask yon 
this question: Have you heard since your return 
page 82 r from· Ohio with the accused, have you heard any 
discussion at all 6? 
A. I have heard people make remarks like asking me w·hen 
the case was coming up or had the witnesses been summoned .. 
and what did I think he would get, but I haven't heard any-
body say anything about him not getting a fair trial. There 
was very little interest shown. 
Q. I will ask you also this question:- How long have you 
been sheriff f 
A. Going on nine years. 
Q. I c.a.n understand the restraint very wen, Mr. Overl)y,. 
but do you conceive that if anyone would make such remarks 
that they would make them to the sheriff f 
· A. I think so, citizens of the county generally, would. 
Q. You are telling His Honor that if there. were any un-
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fair-threats of lynching or of unfair conduct of the citizens 
they would come and tell the sheTiff ·t 
A. I think so. 
· The Court.: I want to ask you this: Have you at any time 
heard threats of an intention of lynching! 
The Witness : Yes. 
The Court: When? 
The ·witness: A few days after we came back from Ohio 
some citizens told me somebody was coming here 
page 83 ~ after Odell Wall er, that crowds were coming here 
to get him out of jail to lynch him. The same day 
I heard a crowd of Negroes were coming to free him. 
The Court: Did anything like that ever materialize either 
way? 
The "\Vitness: No, sir. 
The Court: Was there any violence? 
The "\Vitness: None whatever. Very little interest or 
curiosity was shown in the case. I have seen no signs of 
feeling about it. 
The Court: Have you ever heard any expression or have 
any information corning from citizens of the county that he 
couldn't get a fair trial? 
The ,vitnes.s: No, sir, I have not. 
Q. Mr. Overby, for the sake of the record, what was the 
date Odell ,v aller was brought back-approximately? 
A. He was hrought back here I think,-we got in Chatham 
the 7th'day of August about 1 A. M. 
Q. So it would he sometime between that and the 14th-I 
am not trying to pin )TOU down to an exact date-that you re-
ceived word of these threats? 
A. Yes, sir. 
page 84 ~ Q. From whom did you receive these words? 
A. Mr. State Policeman Vl ebb received a. tele-
phone message from Halifax County-it was very remote and 
said he did not want to tell the person's name, but that crowds 
were com.inµ: armed in automobiles. 
The Court: Yon say that was State Officer Webb? 
The Witness: Yes," sir. 
Q. Upon receiving that message you took the nP.cessary 
nreea.utions both for· the sa.fet.y of the county and Odell 
Waller? 
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A. Yes, sir. 
Q. Then you did consider the message of sufficient impor-
tance to take these precautions Y 
A. I didn't think there was anything to it, but didn't want 
to take any chances either with a mob that wanted to free him 
or a mob trying to get him to lynch him. 
page 85 ~ MR. CARL SIMPSON, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows : 
DIRECT EXAMIN;A.TION. 
By Mr. ·whitehead: 
Q. This is Mr. Carl Simpson Y 
A. Yes, sir. ' 
Q. I believe you are deputy sheriff f 
A. Yes. · 
Q. Have you heard any remarks around the county that 
would tend to show that Odell Wall er count not get a fair and 
impartial trial Y 
A. I have not. 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Mr. Simpson, you were aware of the same information 
that had been conferred to Mr. Overby, who just t~stified, 
were you not? 
A. Yes, sir. 
Q. And you assisted in those precautions? 
A. No, in no way. I stayed here in the office. 
Q. I happen to know you are very much attached and de~ 
voted to your duties and spend most of your time around t.he 
jail and sheriff's office. 
A. Yes, sir. 
Q. And you would have comparatively little op-
page 86 ~ portunity to find out what the sentiment around 
the county was? 
A. I don't get around the county much. I'm at jail, and 
at the office the rest of the time. 
]\fr. Whitehead: That's all. We have a number of wit-
nesses that we can call, but I think that's enough. 
Mr. Stone: If Your Honor please, the testimony of the 
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witness, Campion, as to three specific instances is uncontro· 
verted. I am frank to state to Your Honor overhearing of 
the three persons unknown to Mr. Campion, we have no proof 
at all of knowing whether they were jurors or not. I shall 
leave that out except as showing generally the county attitude, 
but there is uncontroverted testimony that two business men 
of the ,community, one a gas station opera.tor, and the other 
owner of a garage, have made remarks which indicate animus 
in the county, and that there is prejudice against the defend-
ant. I would say, however, that the strongest possible testi-
mony has been produced by the Commonwealth .. 
page 87 ~ Mr. Overby, who is undoubtedly known to Your 
Honor has testified that a few days after he came 
back from Ohio with Odell Waller he received information 
which was sufficiently important for him to take precautions .. 
The rest of the testimony is practically negative testimony 
to the effect that they have not heard anything one way or the 
other and I do not have to point out that where there is posi-
tive testimony it overweighs purely negative testimony. I 
would also call to Your Honor's attention that the five wit-
nesses, with the exception of J\fr. McN eeley, that four of them 
are public officers of long standing and excellent reputation 
for upholding the la.w. I will submit to Your Honor that it 
hardly seems conceivable for persons, in the jurisdiction of 
Your Honor's Court, contemplating anything unfair as to 
lynching or otherwise, that they would discuss this with offi-
cers as have testified here today. 
The Cour.t: ~eople in the County discuss things 
page 88 } with officers more than anyone else, being officers, 
they contact the people. People will naturally dis-
cuss public sentiment of lynching in that wa.y more than any 
w·ay I know. Of course any one who contemplates lynching will 
not. So far as a feeling of prejudice and any sentiments of 
lynching- are concerned, Mr. Overbey thought there was noth-
ing to it, but didn't want to take any chance whatever and 
saw no indication of anything materializing. If this Court 
acted on that basis, it couldn't get a trial on anything. No, 
your motion for a change of venue is overruled. It is entirely 
witl10ut foundation. 
:Mr. Stone : We respect.fully note an exception. 
The Court : Yes, sir. Arraign the accused. 
The Clerk: '' Commonwealth of Virginia, County of Pitt-
i:;ylvania to-wit: In the Circuit Court of Pittsylvania County, 
Virginia. 
The jurors of the Commonwealth of Virginia, in and for 
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the. body of the County of Pittsylvania, now attending said 
Court at its September Term, in the year 1940, upon their 
oaths present that Odell ,valler on the 15th day 
page 89 } of .July in the year 1940, in said County of Pitt-
syh1ania feloniously did kill and murder one Oscar 
Davis, against the peace and dignity of the Commonwealth .. 
SECOND COUNT. 
And the jurors aforesaid, upon their oath aforesaid, do 
fumher sa.y and present, that Odell V{ aller, on the 15th clay 
of July 1940, in said County of Pittsylvania, in and upon 
one Oscar Davis, then a.nd there being, unlawfully, feloniously,.. 
wilfully and his malice afore thought, did then and there-
make an assault; and the aforesaid Odell ,Valier with a cer-
tain pistol then and there charged with gun· powder and 
leaden balls which said pistol, he, the said Odell -w a.Iler in 
his hand then and there had and held, then and there un-
lawfully, feloniously, wilfully and of his malice aforethought 
did discharge a.nd shoot off at, against and upon the said Oscar 
Davis; and the said Odell ,v aller with the leaden balls afore-
, said, out of the pistol by the said Odell Waller dis-
page 90 r charged and shot off as aforesaid then and there,. 
unlawfully, feloniously, and of his malice afore-
thought, did strike, penetrate a.nd wound him, the said Oscar 
Davis in and upon the side of the head, brain, back, and arm 
of him the said Oscar Davis giving -to him, the said Oscar 
Davis, then and there with the leaden llalls aforesaid, so as 
aforesaid discharged and shot off out of ,the pistol aforesaid 
by the said Odell "'\'\T allcr in and upon the side of the head,. 
bra.in, ·back and a.rm t~e said Oscar Davis one mortal wound:· 
of which said mortal wound, he the said Oscar Davis. then 
and there, from the 15th day of July, 1940, to the 17th day of· 
,July, 194-0. did lang-uish, and languishing did live on which 
said 17th day of ,July, 1940, the said Osc.ar ·Davis of said mor-
tal wound died. 
And so the Jurors aforesaid, upon their oaths aforesaid rlo 
say tlrnt the said Odell "'\Valler him the said Oscar Davis in 
the manner and by the means aforesaid unlawfully,. 
page 91 ~ feloniously, wilfully a.nd of J1is ma.lice aforethought,. 
did kill and against the peace and dignity of the-
C0mmonw(}nlith of Virginia." 
This Indictment Is Found on tlie evidenre of Frank Davis, 
HPm·v Davi~ ~md others. "'\Vitnesses sw·orn in Court and sent 
to the Grand .fory. to. which accused pleaderl not guilty. 
Ode~- W alleli v. CoII,lIIlonweaJth of Viliginia 7~ 
M,-. James.R; Green. Mr. G~ W. Farson. 
Th~. Cpu;tit: She~iff, g.o to: the.front doo1: ~nd-No further 
motions, are there¥ 
Mr. Stone: No further motions. 
The. Court.:, Calli the veni.;re. · (V enire called back in, Gourt 
room by the Sheriff, sworn by the Clerk, a,.nd, ext:pnined. by 
the Court on the v·oir dire.) . 
M;r. Ston~.: If Yollr Honor- please, I wouJd like to a,.sk. a 
few questions. 
MR. JAMES R. GREEN. 
By Mr. Stone: 
Q. What is your name? 
A. Jam.es R. Green. 
Q. "What is your,· QCCUP,~tiQn?, 
A. Farmer. 
Q. Do you farm for yourself or do you have any one work-
ing for you.on,shares ¥ 
page 92 }- A. I have some working on .shares. 
Mr. Stone: If Your Honor, please, I reckon a motion might 
be made at this time since this is a case which involves a 
killing of a landlord by a sharecropper and,since itis ou.r con-
tention it arose out of economic circumstances it ·will be purely 
a.challenge of all those on the panel employing sharecroppers. 
The Court: Mr. Stone, we . try cases in court according to 
law and evidence and not because of some social standing 
that ~ay -exist. Motion overruled. 
Mr. Stone : . Your Honor, we. not~ an exception. In order 
to save., the, Court's time I wish to note that we except gen-
er~.lly on the same grounds. 
MR. G. W. FARSON. 
By Mr. Stone: 
Q. Wbat is your_ name? · 
A. G. W. Farson. 
Q. And your occupation? 
. pag1e 93 }- A. Farming. Q. Do you farm for yourself or do you also have 
sharecroppers? 
A. I farm for myself and pave.sharecroppers too. 
Q. I will ask this questio:Q; If it develops in the course of 
the _testimony_ that a conflic.t 3.:rpse :between a. sharecropper 
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and landlord would it· or would it not have any effect in pre., 
judicing you one way or the other Y 
A. I don't think I would have any trouble. 
Q. Could you positively state whether it would or nott 
A. I don't think it would. 
Mr. Stone: If Your Honor please, for the reason stated, 
'' he does not think'', we challenge. 
The Court: Mr. Farson, I don't know whether you under-
stood the question or not, but could you go in the jury box 
and give a fair and impartial trial regardless of how the 
case develops Y 
Mr. Farson: Yes, sir, I can. 
The Court : Challenge overruled. 
page 94 ~ Mr. Stone : We note an exception. 
MR. H. L. YEATTS. 
By Mr. Stone: 
Q. W'"hat is your name? 
A. H. L. Yeatts. 
Q. What is your occupation? 
A. Farming. 
Q. Is it a matter of farming-operation of a farm for your-
self or do you have sharecroppers? 
A. Both. 
Q. I would also ask this question : other circumstances be-
ing equal, and witnesses not being impeached directly as to 
whether he would be biased or not, would you give the same 
weight to the testimony of a person of Negro blood or Afri-
can descent as you would that of a white person? 
A. Yes, sir. 
page 95 ~ , MR. A. W. ROBERTSON. 
By Mr. Stone: 
Q. I will put the same question to you, sir: Do you also 
farm? 
A. Yes, sir. 
Q. Do you farm for yourself, or do you have sharecroppers Y 
A. No, sir, I do not; just myself. -
Q. How long have you lived in the County of Pittsylvania f 
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A. All my life. 
Q. You know of no reason -at all why you should not give 
a fair and impartial trial according to law and according to 
the testimony in the case f 
A. No, sir. 
MR. I. W. BAUCOM. 
By Mr. Stone: 
Q. Do you also farm? 
A. No, sir. Advertising business. 
Q. Your occupation is the advertising business? 
A. Yes, sir. 
Q. For a newspaper? 
page 96 } A. Nio, outdoor advertising .. 
Q. Have you discussed the case with anyone t 
A. No. 
Q. Have you heard anyone discuss it? 
A. No, sir. 
Q. Read the accounts in the Pittsylvania Tribune t 
A. No, sir. I read it in the Danville paper. 
Q. Did your reading of that effect your opinion in any 
wayf 
A. No, sir. 
Q. You can go in that jury box with no preconceived opinion 
and give a fair and impartial trial according to the law and 
evidence? 
A. Yes, sir. 
MR. RAY F. ELLIOTT. 
By Mr. Stone: 
Q. I will ask you the same question : Do you farm? . 
A. I am a carpenter-contractor. 
Q. Are you a contractor for yourself, or do you work for 
wages? 
A. Wages. 
- Q. How long have you lived in the County of 
page 97 ~ Pittsylvania? 
A. Forty-odd years. 
Q. I will put the same question to you that I did to the 
others : Do you know of any reason at all that would effect 
vour opinion in this case? 
· A. No, sir. · 
Q. Have you discussed or heard anybody discuss iU 
7~~· ~!lP,rJ~~~- C~u~t, ~f 4-Jtl!<~als_ of Virginj~, 
Mr. G. '!'· Loive-~r ... W. T,. Sta~~ey-;--IJf r. J.P. Morris. 
A. No. 
Q. Or read the accounts in the papers? 
A~ i read'the··one in tiie Danville paper. 
Q:· That; didn't· cause you fo' form any opini9n one way or 
the other! · · · · 
A. No. 
MR. G. T. LOWE. 
By Mr. Stone: 
Q. What is your occupati~~ f 
A. Farmer. 
Q. Do you 'farm for yourself or on shares f 
.k. I work some sharecroppers. 
page 98 } Q. I wou1d asf you this question: I~ a. case 
wh~~- other circ~sta~ces. ~re equal.·and there is 
· no diroot impeachmeri.t of witnesses, would you give the same 
weight to a Negro witµ~s~.as tp a. white witness! ' 
A. I should think so. · · 
Q. Could. yo~:be. po~~tive f 
A. Yes.·· - · · · 
MR. W. T. STARKEY .. 
~y Mr. St9ne:: 
· Q~ ·Wl\at. is y.ou:r-.occnpationf 
X.. Farming. 
Q·. Do you farm for yourself or on sharesf 
A. For myself. 
Q. You have no land. on shar~~ f. 
A. No. . 
Q. Have yon discussed the case with anybody f 
A. No. 
Q. You are perfectly preP,ared .to go into th.e jury box with 
th.t i<:l~.~' of ~~ng. a fair, and inw.~rtial trial regardless of' 
what issues are raised f 
A. Yes, sir. 
page 99 ~ 
T.; (' ; 
MR. J. P. MORRIS. 
Bv Mr. Stone: 
";ct. Wha;t ·i~. yo~r o,ccupa~ionJ 
K Ga.rage business. . 
Q. Where a.re you located 6l 
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Q. Have you discussed the case? 
A. No, sir. 
Q. Have you heard anyone discuss it in your presence Y 
A. No. 
Q. Have you read the accounts in the press? . 
A. Yes. 
Q. As a result of reading tha.t could you state definitely 
whether you have formed an opinion? 
A. No, I have not. 
Q. Do you employ anybody or just work for yourself? 
A. I employ two. 
Q. As to any question between a;nd employer or employee 
when evidence is produced do you think that would make any 
difference in vour mind? 
A. No. ~ 
Mr. Stone: That's all. 
The Court: Be seated, gentlemen. 
page 100 ~ MR. W. S. BANE. 
By Mr. Stone: 
Q. What is your occupation? 
A. Farming. 
Q. Do you own the farm.· 
A. I rent the land. 
Q. Have you discussed the case with anyone? 
A. No, sir. 
Q. Have you read the accounts of it in the press? 
A. No, sir. 
MR. D. W. DANIEL. 
By Mr. Stone: 
Q. What is your occupation? 
A. Farming. 
Q. Do you own the farm or rent it? 
A. ·1 own the land and work some sharecroppers. 
Q. Have you discussed the case with anyone? 
A. No. 
Q. Heard anyone discuss it in your presence? 
A. No. 
page 101 ~ Q. Did you read the press accounts? 
A. I have read some. 
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Q; Did that cause you to form any opinion! 
A. No, sir. 
Q. Did you have any business dealings with Mr. Davis! 
A. No, sir. 
Q. Were you previously acquainted with Mr. Davis Y 
A. No. 
MR. R. E. BENNETT. 
By Mr. Stone: 
Q. Mr. Bennett, what is your occupation 7 
A. Farming. 
Q. The same question for you: Do you farm for yourself 
or do you have land on shares? 
A. I farm it entirely myself. 
Q. Where are you located? 
A. In the southern par,t of the county. 
Q. You are not anywhere near Gretna? 
A. No, opposite direction. 
Q. Have you read anything in the Danville press? 
A. Yes, sir. · 
Q. Have you discussed it with anyone? 
page 102 ~ A. No. 
Q. As a result of reading that in the press have 
you formed any opinion on the case? 
A. No. 
Q. You are fully prepared to go in the jury box and give 
a fair and impartial trial? 
A. Yes, sir. 
MR. S. R. LOVELACE. 
By Mr. Stone: 
Q. What is your occupation 7 
A. Farming. 
Q. On land of your own or on shares 61 
A. I own the land. 
Q. Where? 
A. About seven miles east of Gretna. 
Q. Have you discussed the case with anybodyT 
A. No, sir. 
Q. Did you know Mr. Davis? 
l\.. I met him one time. 
Q. Did the fact of your meeting him on that occasion prej-
udice vou in his favor? 
A. No, sir. · 
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page 103 ~ MR. El R. SLAYTON. 
By Mr. Stone: 
Q. What is your occupation f 
A. Farming. 
Q. On land of your own? 
A. Yes. 
Q. Did you know Mr. Davis T 
A. Nio. 
Q. Have you formed or expressed any opinion about the 
case? 
A. No, .sir. 
MR. G. N. BOOKER. 
By Mr. Stone: 
Q. What is your occupation 7 
A. Farming. 
Q. On land of your own or on shares T 
A. I work some on shares. 
Q. In any conflict of testimony or any quarrel that might 
arise between ·a gentleman such as yourself and a sharecrop-
per would or would not your view under the law ·and evidence 
l)e effected by that? 
A. It would not. 
page 104} MR. E. D. BRUMFIELD. 
By Mr. Stone: 
Q. What is your occupation f 
A. Farming. 
Q. On your own land or on shares? 
A. I do both. · 
Q. Have you discussed or heard discussed this particular 
case? 
A. No. 
Q. Have you formed or expressed any opinion as to the 
~lilt or innocence of the accused? 
'-' A. No. 
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Mr. E. P. J>u;wn;. Mr. Z. TT.Myers. 
MR. E. P. DUNN. 
By Mr. Stone; 
Q. What is your ·occupation 6l' 
A. Farming. 
Q. Do you farm for yourself or work on shares r 
A. I have some working on shares. 
Q. Have you formed or expressed any opinion about the 
case? 
A. NiO, sir .. 
Q. Have you read the accounts in the presst 
A. Yes, sir. 
page 105} Q. At that time did you form any opinion as 
to the guilt or innocence of the accused t 
A. No, sir,. I did not. I just read it. 
MR. Z. V .. MYERS. 
By Mr. Stone; 
Q. What is your occupation f 
A. Farming. 
Q. Do you own the land and farm it yourself or do you 
Jiave sharecroppersf 
A. I farm for myself and rent some out on shares. 
Q. Do you know of any association of gentlemen who do 
rent out to sharecroppers in this eounty t· 
A. Not that I know of. 
Q. You don't belong to any°! 
A. No, sir. 
Q. In a conflict between a landlord and a sharecropper, do 
vou think that conflict would affect your views y· 
~ A. No, sir. 
Q. Have you read tile press· accounts on this case r 
A. Yes, sir. 
Q. Did you ever form any opinion of the case f 
A. No. 
page 106 ~ Q. You are prepared to go in the jury box and 
listen to all the testimony and give a fair and im-
partial trial f 
A. Yes. 
Q. Other circumstances being the same and the witnesses 
not being directly impeached would you be prepared to give-
as much weight to tl1e testimonv of' a. colored witness as· tltat 
of a. white ~mess·!' ·· 
.li. Yes, sir. 
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MR. vV. C. RAMSEY. 
By Mr. Stone: 
Q. What is your occupation? 
A. Farming. 
Q. I will ask you the same question asked the other gentle-
men : Do you farm land exclusively for yourself 7 
A. Yes, sir. " 
Q. Have you discussed this case with anyone or heard it 
discussed in your presence? 
A. No, sir . 
..A. No, sir. 
page 107 }- Q. Read the accounts in the press 7 
A. Yes, sir. 
Q. Did you form at that time or subsequently any opinion 
as to the guilt or innocence of the accused Y 
A. Nfo, sir. · 
MR. HENRY FINCH. 
By Mr. Stone·: 
Q. ,\1iat is your occupation? 
A. Farming. · 
Q. Do you · own your farm? 
A. I rent. 
Q. Have you read the accounts of this case in the press Y 
A. Yes. 
Q. "\Vbat, if any, opinion did you form at the time? 
A. I didn't form any. 
Q. Have you since formed any opinion Y 
A. No. 
Q. Did you know Mr. Davis? 
A. No, sir. 
Q. Or any members of his family Y 
page 108 }- A. No, sir. 
MR. LEER. BENNETT. 
Bv Mr. Stone: 
'Q. "'Wha.t is your occupation? 
A. Farming. 
Q. Have you formed or expressed any opinion about the 
case? 
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Mr. 0. D. Hyltotn. Mr. Bernard H. Grubb. 
A. No, sir. 
Q. Could you go in the jury box and give a fair and im-
partial trial according to the law and evidence Y 
A. Yes, sir. 
MR. 0. D. HYLTON. 
By Mr. Stone: 
Q. What is your occupation Y 
A. Farming. 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence of the accused Y 
A. No, sir. 
page 109 ~ MR. BERNARD H. GRUBB. 
By Mr. Stone: 
Q. I will put the same question to you: What is your occu-
pation? 
A. Farming. 
Q. Have you discussed or heard discussed this particular 
case? 
A. No, sir. 
Q. Have you expressed or formed any opinion as to the 
guilt or innocence of the accused Y 
A. No, sir. 
,Jury empaneled, sworn and charged. 
The Court : All jurors except those in the box discharged 
for the term. 
The Clerk : All witnesses come around and be sworn. 
(Witnesses excluded.) 
Opening statement by Joseph Whitehead, Esq.; Common-
wealth Attorney; Opening statement by Thomas H. Stone, 
Esq., counsel for defendant. 
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page 110} HENRY DA VIS, 
, 
a witness introduced on behalf of the Common-
wealth being first du~y sworn testified as· follows: 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. Your name is Henry Davis 7 
A. Yes, sir. 
Q. Where do you live! 
A. Down at Mr. Oscar Davis'. 
·Q. How old are you Y 
A. Eighteen the 26th day of December. 
Q. Were you down at Mr. Davis' the day he was shoU 
A. Yes, sir. 
·Q. About what time was he shot 7 
A. Around six thirty. 
Q. Who shot him? 
A. Odell Wall er. 
Q. Did you see him shoot him? 
A. Yes, sir. I was walking beside him. 
Q. Beside who Y 
A. Mr. Oscar Davis. 
Q. Just tell the jury exactly what happened from the time 
you got there until the shooting. 
A. Odell come up there on. a truck and Odell got out, spoke 
to Mr. Davis and said he come after his wheat. 
page 111 } Mr. Davis said, '' After we finish threshing if I 
· can't get nobody else I will get Henry to bring 
it" and we walked on towards the house. Mrs. Davis was 
fixing breakfast and then Odell shot him twice. I turn round 
like that and he shot at me. 
Q. Then what happened 1 
A. I run in the house and told Mrs. Davis Odell had shot 
Mr. Davis and run down to the gear room and stopped and 
helped Mr. Davis back into the house. 
Q. Then what Y 
A. I went to Gretna for a doctor. 
Q. Did Odell shoot any more Y 
A. Yes. He shot Mr. Davis to death-five times, shot Mr. 
Davis four times. 
Q. He shot o:p.ce at you and four times a.t Mr. DavisY 
A. Four times he shot Mr. Davis. 
Q. Did Mr. Davis do or say anything to Odell to cause 
him to shoot him Y 
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H e,,,,ry Davis. 
A. No, sir. They did:n 't have no cross words. 
Q. Did Mr. Davis have any knife or weapon on himT 
A. No. No knife nor nothing. 
Q. Did yon go over after Mr. Davis and help him? . 
A. I was out there and me and Mrs. Davis both asked if he 
wanted us to help him, but he said he didn't need 
page 112 ~ no help. 
Q. Did he have a weapon of any kind t' 
A. No, sir. 
Q. Did he have a knife or pistol f 
A. No, sir. Nothing. 
Q. How do you know that f 
A. Because he didn't. Mrs. Davis said he didn tt even liave 
any chewing tobacco, she told me he was going down to get 
some. He had changed his clothes. · 
Q. Yon say yon told him Mrs. Davis said to come to break-
fast 61 
· A. Yes, sir. 
Q. About how far were you from him when Ode-11. shot Mr. 
Davis the first time 1 
A. I reckon 25 feet. 
Q. Point out something. 
A. As far as from here to that table (indicating the clerk's 
table). 
Q. He had started in the house away from himt 
A. Yes, sir, like this. 
Q. Who else was at the shooting?' 
A. Aunt Annie, Uncle Archie, this boy on the truck. 
Q. They were a.t the shooting T 
A. No, just me and Odell and Mr. Davis. 
page llS } Q. Just the three of you f 
A. Yes, jnst the three of us. 
Mr. Stone: Mr. Whitehead, I believe for the sake of the 
record, we can agree the distance from the chair to the table 
i3 about 25 feet. 
CROSS EXAMINATION. · 
By Mr. Stone:-
Q. Henry, who have you talked to about this case f 
A. ·who have I talked to! 
Q. Yes. 
A. I haven't talked to no body but him (nodding to Mr. 
,VIiitehead) .. 
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Henry Davis. 
Q. Mr. Whitehead? 
A. Yes, sir. I told him at Chatham. I been here three 
times. 
Q. You have been working for Mr. Frank Davis since then? 
A. Yes, sir. 
Q. You have not talked to him about the shooting! 
A. We all done just talking. 
Q. Do you recall last month another gentleman and myself 
seeing you? 
A. Yes, sir. 
Q. Didn't you say then that if you could remember what 
happened you would tell it in CourU 
page 114 ~ A. You told me, Mr. Stone, to come down there 
at the house and I don't know what I told you 
exactly, but I told you I would tell you how it was up here 
in Court. 
Q. Didn't you say you had talked to Mr. Whitehead several 
days before, and that if you could remember what happened 
you would tell it in Court? 
A. No, sir. I said I told Mr. Whitehead about it and I 
told you if you was here at the trial I would tell it ·at the 
trial. 
Q. Do you remember saying anything about remembering 
what happened, or if you don't forget? 
.A.. (No answer.) 
Q. Do you remember testifying on the 13th before Honor-
able Hubert D. Bennett, in Trial Justice Court? 
A. Yes, sir. 
Q. Your testimony was a little bit different then? 
A. No, sir. 
Q. You testified tlrnn that Mr. Davis said, '' Odell, it looks 
like you are mad". You don't remember saying that? 
A. Wait a minute-This is the way it is. Give me time 
and I will bring it out. ·when Odell Wall er come there on 
the tmck Mr. Da.vis ,vas there and Odell spoke to me and 
Mr. Davis-·-iMr. Da.vis said, ''Wen, Odell, it looks like you 
are mad. Odell said, "No, I ain't mad". I come after my 
wheat". And he said, "'\Then ,ve finish threshing the wheat 
if you can't get nobody else to bring it to you 
page 115 r he would get me. I reckon that's the way it was. 
Q. Do you remember Mr. Davis did say some-
thing? 
A. ·He said something all right. 
Q. Y()n also recall Davis said, ''You look like you are mad''? 
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Henry Davis. 
A. Yes, sir. 
'I 
Q. And also remember Waller said, ''You lmow why I 
came ''Y 
A. He didn't say that. 
Q. You deny that on the 13th day of September you testi-
fied he said, "You know, Mr. Davis why I came"Y 
A. He didn't say that. 
Q. Will you please answer my question, did you or did 
you not say on the 13th ''You know why I came'' t 
A. That I said, ''You know why I came'' Y 
Q. Do you deny saying that? 
A. Yes. 
Q. On the occasion on which I asked you to tell us just what 
happened and you, for whatevei; reason you had, declined 
to did you not say that Mr. Davis had been just like a mother 
and father to you Y 
A. Yes, sir. I said, ''Do you think I would go up and tell a 
storyf"' 
Q. Wasn't your statement, '' Do you think I would tell any-
thing to hurt Mr. Davis!" 
A. No, sir. I remember saying, "Do you think I would go 
and tell a story when he was so good to me". 
page 116 }- Q. You agreed to tell the truth whatever it was Y 
A. Yes, sir. 
Q. You work for Mr. Frank Davis, do you not Y 
A. No, Mr. Edgar Davis. 
Q. Was there any ill feeling· between Odell Wall er and your-
self! 
A. No, sir ; good as could be. 
Q. How did Odell ~nd Mr. Davis get along-T 
A. All right, as I remember. I don't remember them hav-
ing any .cross words. 
Q. They never had any arguments? 
A. Not to my knowing. 
· Q. You were around there most of the time, weren't you Y 
A. I was there what time I was working. 
Q. Farming? 
A. Yes, sir. 
Q. Weren't you as a matter of fact bootlegging? 
A. No, I warn 't bootlegging. 
Q. You were around there all that time and never heard 
any cross words. 
A. Not to my remembering. 
Q. Did you e,Ter hear Odell ask for his wheat Y 
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Thomas Younger. 
A. Just that time. 
page 117 } Q. They had quite a friendly conversation, did 
they not! 
A. Yes, sir. , 
Q. And you have never seen any evidence of Odell being 
cro~f · 
A. I don't reckon so, sir. 
Q. You are telling-I want to be perfectly fair-you are 
telling the gentlemen of the jury that after a friendly ,con-
versation in which both were perfectly friendly-
A. They didn't have no cross words. 
Q. -that for no reason at all Odell shot Mr. Davis f 
A. No reason I could see. Do you think it was right! 
The Court: Don't ask him questions. Answer the ques-
tion. 
Q. My question was : You say that there was no reason at 
all in the least for Odell Waller to shoot Davis Y 
A. No. 
Q. After a perfectly friendly conversation 7 
A. No, sir. 
Mr. Stone : That's all. 
page 118 } THOMAS YOUNGER, 
a witness introduced on behalf of the common-
wealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION .. 
By Mr. Whitehead: 
· Q. Your name is Thomas Younger 7 
A. Yes. 
Q. Where do you live Y 
A. Down here, below Gretna. 
Q. How far from where Mr. Oscar Davis livedt 
A. About a mile. 
Q. Did yon know Mr. Oscar Davis f 
A. Yes, and Odell too. 
<Q. You say you know Odell Waller? 
A. Yes. 
Q. How long have you known him? 
A. All my life. . 
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Thomas Y OU/¥1,ger .. 
Q. Did you see Odell Wall er at church on July 14, the day 
before Mr. Davis was shot 1 
A. Yes, sir. 
Q~ What timer . 
A. In the morning about eleven o'clock. 
Q. Did you have any conversation with Odem 
page 119 ~ there? 
A. Yes. 
Qr Just tell the Court and jury what was said there. 
Q. I saw him at the church about eleven o'clock and he asked 
me would I take him away. He didn't te11 where he wanted 
me to take him. Said he was going to :M:r. Davis' and get 
his wheat or kiil Mr. Davis. 
Q. Did you see him a.ny more t 
A. Yes. 
Q. Where? 
A. At church. 
Q. What was said then? 
A. He said he was gonna get his wheat or Mr. Davis one. 
Said Kid Lilly killed a man and got away with it. 
Q. What did he mean by that? 
A. I donno. 
Q. And you saw him Sunday night? What time '1 
A. About eight o'clock. 
Q. Did you go with them on the truck to Mr. Davis f 
A. Yes. 
Q. Where did yon get on the truck 1 
A. In front of my house. 
Q. Who else was on it? · 
A.· Cousin Archie, his mother, Buck Fitzgerald and myself .. 
Q. Where were yon on the truck 1 
page 120 ~ , A. In front. 
Q. Who was drivingf 
A. Buck Fitzgerald. 
Q. Was there a gun in the truck f 
A. I saw a shotgun in back of the truck. 
Q. Did yon get off before the truck stopped or not 'l 
A. As soon as the truck stopped I got off. 
Q. How far from Mr. Davis' house? 
A. Five or ten yards. 
CROSS EXAMINATION. 
By Mr. Stone ~ · . 
Q. Who have you talked t0 about this case f 
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Thornas Younger. 
A. SirY 
Q. Who have you talked to about this case? 
A. Mr. Overby. 
Q. Who 'else 7 
A. Mr. Whitehead. 
Q. Who else? 
A. That's all. 
Q. Did you talk to any of Davis' family? 
A. No. 
Q. Did you talk to Henry Davis? 
A. No, sir. 
Q. You live not very far from him, don't you? 
A. Yes, sir, not far from him. 
page 121 ~ Q. And you see him right often? 
A. Every Sunday . 
. Q. You haven't been present around many shootings have 
you? 
A. No. 
Q. This shooting was a right important thing to you, wasn't 
it? 
A. No, siree. 
Q. Didn't it make you nervous 1 
A. It didn't make me ·want to shoot nobody, nah, sir. 
Q. And you see Mr. Henry Davis just about every day! 
A. Every Sunday. 
Q. You lmew Henry Davis was working there, didn't you? 
A. Yes, sir. 
Q. What day of the week was it that Odell Waller said 
something about kil1ing Mr. Davis? 
A. On Sunday. 
Q. Was it before the services? 
A. During the time services were going on. 
Q. Chatting in church? 
A. We was out in the yard. 
Q. Do you remember anything· else about that day, some-
thing about who else was out there? 
A. There was a whole lot out there. 
Q. Just a gene1·al bunch of people? 
A. Yes, sir. 
page 122 ~ Q. And he was talking loud enough for every-
body to hear him f 
A. No, sir. 
Q. -Was it the same condition that night? 
A. Yes, sir. 
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John Curtis Williams. 
Q. After he told you twice you were convinced he was going 
to do something to Mr. Davis, weren't you 7 
A. No, sir. I didn't think he was. 
Q. You had known Mr. Davis a long time; you had no reason 
to doubt he was telling you the truth did you Y 
A. He never told me nothing like that before. 
Q. But notwithstanding· the fact that he told you twice, you 
did take the truck and go with him the next day to Mr. 
Davis'Y 
A. Yes, I went. 
Q. After he told you be was going to kill Mr. Davis Y 
A. I was going over to Mr. Jim Waller's. 
Q. Nevertheless you didn't start earlier to keep from being 
present? 
A. No, sir. He come up and got me out of bed. 
Q. Did he make any reference to what he told you the day 
before? 
A. No, sir. 
page 123 ~ JOHN CURTIS "WILLIAMS, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. Your name is J olm Cmti s Williams T 
A. Yes. 
Q. Where clo you live? 
A. Below Gretna, a little below Mr. Davis. 
Q. East of Gretna Y 
A. Yes. 
Q. Where did you see Odell Waller on Sunday Y 
A. At home. 
,. 
Q. Did you have any conversation with Odell Waller? 
A. No, sir. 
Q. Did you ever hear any statements on that dayY 
A. Yes. His mother was telling about his wheat. 
Q. And what was said 1 
A. Odell said, "Mr. Davis hasn't give me my wheat". Mr. 
Davis said as soon as they finished threshing he will bring 
it down himself if he can't get nobody else and Odell 3ay, 
"I am going- to get my wheat or Oscar Davis one". 
Q. What time was that Y 
A. A.bout four o'clock Sunday evening. 
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John C,ztrtis Williams. 
Mr. Whitehead: That's all. 
page 124} CROSS EXAMINATION. 
l3y Mr. Stone: 
Q. Who do you work for f 
A. Mr. Jim Shield. 
Q. Near the Davises? 
A. Just a little way from them. 
Q. Do you happen to remember when Odell Waller went to 
work for Mr. Davis Y 
A. No, sir, I do not. 
Q. If it would refresh your memory, was it about 1939? 
A. I don't know, sir. 
Q. How did you happen to be at Odell's home on the night 
of the 14th? 
A. In the day on Sundayf 
Q. How did you happen to go there f 
A. Just went to see his mother. 
·Q. You weren ,t particularly friendly with Odell were you f 
A. Sure he was a friend. 
Q. Did you visit them every Sunday? 
A. Not every Sunday. 
Q. How often Y 
A. I don't know. 
Q. Was there any particular reason for going there on that 
Sunday! 
page 125 } A. No, sir. 
Q. Isn't it a matter of fact tha.t when you were 
present Waller just stated, "Mr. Davis didn't give me my. 
money for fertilizer", and that he didn't say anything about 
wheat being sent down to Waller? 
A. Yes, sir, he said if Mr. Davis couldn't get nobody else 
he would furnish his team and bring it himself. 
Q. Who else was there? 
A. That's all. 
Q. Wasn't his wife there? 
A. Sir? 
Q. Wasn't Archie Waller there? 
A. No. 
Q. You are sure about that? 
A . .Yes. 
Q. You've never been in trouble yourself, have you f 
A. N!). 
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Dr. John C. Risher. 
Q. And it hurt you right bad to think Mr. Davis might be 
shotY 
A. I didn't think he was going· to shoot him. I didn't think 
any more about it. 
Q. You just passed it off as an idle remark! 
A. Yes. 
Q. Isn't it a fact he said he was going to get his wheat or 
have an explanation as to why he didn't get it? 
A. I don't understand. 
Q. Didn't he say, "I am going np to get my wheat or have 
a good reason why''? 
page 126 ~ A. Said he was going to get his wheat or Mr. 
Davis one. 
Q. Who have you talked to about this case! 
A. Nobody. 
Q. Nobody at all? 
A. Mr. Whitehead. 
Q. You knew Henry Davis f 
A. Yes. 
Q. And that he was the only one present at this shooting t 
A. I don't know. 
Q. Yon have seen him several times since the shooting:, 
haven't yon f 
A. Yes. 
Q. But you didn't talk at aII about the snootingt· 
A. No, sir. 
page 127 ~ DR. JOHN C. RISHER, 
a witness introduced on behalf' of the Common-
wealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Whitehead: 
"'Q. This is Dr. Joirn C. RisherY 
A. Yes. 
Q. You are practicing in Lynchburg 7 
A. I was until the National Guards called me. 
Q. I believe you are a Lieutenant in the National Guards f 
A. Yes, sir. 
Q. Were you practicing on July 15th of this year 1 
A. Yes, sir. 
Q. Was Mr. Oscar Davis a patient of yours at Memorial 
Hospital in Lynchburg! 
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A. Yes, sir. 
Q. Tell the Court the nature of the injuries of :Mr. Osca.r 
Davis. 
A. He was brought to the hospital early that morning. I 
don't remember the exact date; he had four bullet wounds, 
one on the right side of his head, his scalp, another in his 
arm and two in the lower part of his back. From where the 
point of entrance of the wounds I couldn't tell exactly where 
they had lodged. We had an abdominal X-ray 
page 128 ~ and found it had penetrated the lower part of 
the abdomen. It was imperative that he be oper-
ated on. When he was operated on several blood vessels had 
been cut by the path of the bullet and several feet of in-
testines had been damaged by the passage of the bullet. By 
· noon actually all bleeding stopped and the abdomen had closed 
and he was getting along as well as could be expected, when 
there was a sudden collapse of the left lung. 
Q. Death was the result of the bullet wounds, or injuries 
of the bullet wounds? 
A. Indirectly, yes, sir. 
Q. Would he have died-he had to have the operation? 
A. Yes. 
Q. He died the following day 7 
A. Two days after. 
Q. Two days after? 
A. Yes. 
Q. He would not have lived had he not been operated on? 
A. No, sir. 
Q. And he died two days after the operation t 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Doctor, just for the sake of the record, where clicl you get 
your medical education? 
page 129 ~ A. University of Virginia. 
tice? 
Q. How long have you _been engaged in prac-
A. Over a year-you don't mean the time I was in the hos-
pjtal? 
'-A. No, general practice. How long were yon in the hos-
pitaI1 
A. ~hree years before actual practice. 
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Dr. John C. Risher. 
Q. :Mr. Davis died about two days after he was received in 
the hospital 1 
A. Yes, sir. 
Q. Do you know whet.her or not he had any visitors 1 
A. Yes, I am sure his wife was there, but I don't know if 
there was anyone else. I saw her in the room. I don't re-
call others being there. 
Q. At the time he did have visitors· there was a decided 
change in his condition for the better, was it. not Y 
A. He was getting along, as I thought, satisfactorily, until 
this condition set in. 
Q. He did have some pathological condition of the left 
lung entirely independent of the wound? 
A. No, I think it definitely followed the operation. 
Q. But the pathological condition was long standing and 
dates back some time, does it not? 
A. No, the pulmonary collapse follows a certain percentage 
of operations, whether it is for something like this or from 
appendix operations. 
page 130 ~ Q. A fair statement of your opinion then, as 
stated by Mr. Whitehead, is that this condition 
was caused indirectly from the operation? 
A. Directly from the operation, and the operation directly 
by the shooting. 
Q. During the period that Mr. Davis was at the hospital 
was he conscious or unconscious? 
A. He was conscious until I saw him at seven or seven-
tllirty Tuesday-he was conscious at seven or seven. Wednes-
day morning; He wasn't unconscious, but couldn't answer 
questions, and was somewhat delirious. 
Q. That was the morning after he was shot¥ 
A. No, two mornings after. 
Q. And he seemed delirious 1 
A. I wouldn't say "delirious'', but "semi-delirious". He 
couldn't answer questions clearly. 
Q. On the occasions before that, he had right much diffi-
culty carrying on conversation, did he not? 
A. You mean before that morning, and after he was shot? 
Q. Yes. 
A. I don't remember exactly, but my impression was that 
he answered questions except when under the influence of 
anesthetic or morphia. 
Q. But he did have difficulty? 
A. Just which time do you mean? 
Q. At the time he was conscious. 
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A. He didn't impress me so. 
page 131 } Q. He was eapa.ble of fairly sustained conver-
sation? 
A. I think so. 
The Court: What morning was he brought to the hos-
pital-Monday morning? 
The Witness : I think it was. 
The Court: The day he was shot 1 
The Witness: He was brought the day he was- shot, Your 
Honor, as I understand. 
The Court: When did you operate? . 
The Witness : As soon as I could get in the operating 
rooms. 
The Court : The same day he wa~ brought there Y 
The Witness: Yes, it was only a question of a few hours. 
The Court: Now then, I want to know this: In your medi-
cal opinion, was this operation necessary? 
The Witness: Yes, sir. We had an X-ray before the oper-
ation, and it. was necessary. He had all the symptoms and 
signs of a hole in his intestines that was not found, but 
there was bleeding. Whether or not the bleeding 
page 132 } would have stopped I can't answer. 
Q. Wouldn't it, or would it not he a fair thing to say if 
there had not been, or in other words, the hospital cured 
liim of the particular effects of the shots that lead to other 
complications which lead to his death? 
A. Not entirely. Those wounds would certainly have been 
infected. There was evidence of infection even before his 
death. 
Q. But that particular condition set in as a result of the 
operation? 
A. The bleeding closed up, yes. 
Q. And the particular focal point had cleared? 
A. No, sir. I put in drains, and they were draining rather 
profusely at the time of his death. 
Q. At the time prior to collapse of the lung was there any 
direct trauma as a direct cause of the shooting? 
A. No, sir. 
~r. Stone: That's all. 
Coutt adjourned for lunch at 1 P. M. until 2 :15. 
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page 133 ~ :MR.S. OSCAR DA VIS, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows :. 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. This is Mrs. Oscar Davis 1 
A. Yes. 
Q. You are the widow of the late Oscar Davis 6! 
A. Yes. 
Q. Where did yon live at the time Mr. Oscar Da,Tis was 
shot? 
A. Where we are now, three and a half miles from Gretna. 
Q. Ea.st of Gretna? · 
A. East, or southeast of Gretna. 
Q. Were you at home the day Mr. Davis was shoU 
A. Yes. 
Q. Where in the house Y 
A. In the cook room. 
Q. About what time did the shooting take place f 
A. About six-thirty. 
Q. Did you hear the shooting? 
A. Yes, sir. 
Q. What did yon do after you heard the shooting 1 
A. I run through the house out in the yard to Oscar. 
Q. Did you help pick him up T 
A. I led him in the house. 
Q. You led him in the house °l 
page 134 r A. Yes. 
Q. Did you undress llim? 
A. I helped him get his clothes, or pants off. 
Q. Did he have anything in his pockets? 
A. Nothing at all but his pocketbook. 
Q. Did he have anything like a knife or pistol f 
A. No, sir. 
Q. How long were you married to Mr. Davisf 
A. Fourteen montl1s. 
Q. Did he own a pistol °l 
A. No, sir. 
Q. Did he have one at t11e house? 
A. No, sir. 
Q. Did he, or anyone at the house, the clay of the shooting 
have a pistol? 
A .. Xot as I know. 
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Q. Who helped you bring him in the house f 
A. I led him in the house. 
Q. How old was Mr. Davis f 
A. Forty-six. 
Q. Did you rent or own the land? 
A. We rented. 
Q. From whom? 
A. Mr. Shields. 
Q. The place he was killed is in Pittsylvania County 1 
A. Yes, sir. 
page 135 ~ Q. The place he was shot, I mean, is in Pittsyl-
vania County isn't it? 
A. Yes. 
Q. Just a minute, please, the deputy has gone after the 
clothes. Are these the pants he l1ad on the day he was shot 1 
A. Yes, sir. 
Q. And you say you helped undress him when you brought 
him in the house? 
A. Yes, sir, I did. 
Q. Did you examine the-Did he have on a coat or vest¥ 
A. No, sir, no coat. 
Q. Did you examine his pockets f 
A. Yes, sir. I took his clothes off. 
Mr. Whitehead: That's all. 
CROSS EXAMINATION. 
By Mr. Stone: 
Q. Just one question, Mrs. Davis. You stated Mr. Oscar 
Davis had nothing in his pocket but his pocketboold 
A. Nothing. 
Q. Was it the same kind as thist (Showing a bill folder.) 
A. It was a small folder. 
Q. Like this? 
A. Yes. 
Q. Where did he have it? 
A. In one of the pockets of his pants. 
Q. Do you know which pocket he lrnd it in? 
A. No, but I think in the right pocket. 




:Mr. Stone: That's all. 
Mr. 1Vhitehcad: That's all. 
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page 137 ~ SHERIFF A. H. OVERBY, 
a witness introduced on behalf of the Common-
wealth, being first duly s,vom testified as follows: 
DIRECT EXAMINATION. 
By Mr. Whitehead: 
Q. Did you go down to Mr. Davis' the day he was shot¥ 
A. Yes. 
Q. Did you find out who shot him, 
A. Yes, sir. 
Q. Who shot him Y 
A. Odell Wall er. 
Q. Did you arrest or locate Odell Waller that day? 
A. No, sir. I didn't arrest him that day. 
Q. Did you try to, or see him? 
A. Yes, sir. He ran in the woods into the thicket down 
there and we couldn't find him. We searched for him all 
day. 
Q. Well, when did you first find out anything ahout his 
whereabouts? 
The Court: Better let that evidence come straight from 
tlrn witness: Mr. Overby's statement was that he did not see 
Odell ·waller shoot him. Had that information been given 
you? 
The ·witness: Yes, sir. Henry Davis, a colored boy. 
The Court: Objection to that sustained, but 
page 138 ~ you did have information Odell Waller shot Mr. 
Davis, and that was why you went after him? 
The Witness: Yes, sir. 
Q. Where did you next hear of Odell Waller being? 
A. In N cw Jersey. 
Q. Did you arrest him in New Jersey Y 
A. No; sir. I didn't arrest him in New Jersey. He had 
left New Jersey. 
Ivfr. Stone: We object to this in that it is purely hearsay. 
I think-
The Court : Sustained. 
Q. How did you know he was in New Jersey? 
A. I received information he was in New Jersey. In fact 
I saw letters he wrote from New Jersey, and I saw his 
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mother's letter to Robert Utley saying he was in New Jer-
sey. 
The Court: Objection sustained. He received information 
he had been to New Jersey; he didn't get information he 
was located in New Jersey. That's all that is necessary for 
the jury. 
Q. And then, what happened; where did you next hear of 
him? 
A. In Columbus, Ohio. 
Q. Did you arrest him there? 
page 139 ~ A. Yes. 
Q. Remember about when that was Y 
A. The 3rd day of August, and we returned here on the 
7th. 
Mr. Whitehead: That's all. 
l\fr. Stone: No questions. 
page 140 } MR. FRANK DA VIS, 
a witness introduced on behalf of' the Common-
,vealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION. 
By Mr. ·whitehead: 
Q. This is Mr. Frank Davis? 
A. Yes. 
Q. You are the son of the late Mr. Oscar Davis who was 
shot by Odell Wall er? 
A. Yes. 
Q. How old are you? 
A: Nineteen. 
Q. Frank, were you home this last spring around January, 
February and March? 
A. Yes. 
Q. Were you working on the farm with your father? 
A. I was going- to sc.bool. 
Q. Did you hear your father and Odell Waller make any 
ngreement about wheat? 
A. Yes. 
Q. Just tell the Court and jury what that was. 
A. Well, one morning Dad and myself were at the stable, 
getting out the car and Odell said, '' If I can't get more land 
1oz Supreme Court of 4-ppeals of Virginia 
Mr. Fran.k Davis. 
I think I can make more at job work". Dad said, "If you will 
help me with the wheat you will get one-fourth the wheat". 
Then Odell asked what he was going to clo about the house,. 
and '' c~n I stay on there the rest of the year¥'' 
page 141 ~ Dad said, "l don't know about that. I might have 
to have somebodv.'' 
Q. Did your father ever o~n a pistol 1 
A. No, sir, never. 
Q. Did he have one at the house at any time f 
A. No, sir. 
Q. Has he ever made any threats to Odell Waller about 
anything! 
A. Not that I know of. 
A. Did you go to the hospital in L·yncbburg in July and talk 
to your father? 
· A. Yes, sir. 
Q. Just tell the jury what was said. 
Mr. Stone : If Your Honor, please, we understand this pur-
ports to be in the nature of a dying declaration, and ask that 
the jury be excluded until the foundation has been la.id. 
(Jury excluded.) 
The Court = AH right, go ahead. 
Q. You say yon did have a conversation with your father 
on July 16? 
A. Yes, sir. 
Q. Just tell the Court what that conversation was . 
.A. When I walked in lie spoke and said,. 
page 142 ~ '' FTank, I am going to die. Odell shot me with-
out any cause. He shot me four times,. twice after 
I fell". 
Mr. Whitehead: That's all. 
CROSS EXAMINATION. 
By ~Ir. Stone: 
Q. Mr. Da.vis, do you recall testifying before His Honor,. 
Judge Bennett, on September 13 ~ ..,.. 
A. Yes, sir. 
Q. At that time in reporting your father's alleged cohver-
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sation you didn't say anything about his being shot twice 
after he fell. 
A. About being shot twice after he fell-I don't remember 
whether I said it or not. 
Q. How long were you with your fathed 
A. Around an hour, I reckon. 
Q. Was that the whole conversation had with your father 
with reference to this shootingf 
A. The whole conversation 1 
.A. Yes,-did you go in any further detail about iU 
A. That's about all he said. 
Q. During the course of an hour's conversation, all he said 
was, "Frank, I am going to die". He did not ask you how: 
you felt, or anything else at alU 
A. He asked me if I f~lt all right. 
Q. Isn't it a matter of fact your father-that 
page 148 ~ was on Tuesday? 
A. Tuesday evening. 
Q. Isn't it a matter of fact that at that time your father 
had considerably improved and was expected to live t 
A. Not. that I know of. 
Q. Don't tell wha.t conversation you had with the doctor, 
but you did talk with the doctor from the door, did you not? 
A. I didn't talk with the doctor. 
Q. Your father appeared to be in very much better condition 
than immediately after he was shot? 
A. I don't know. He didn't seem to. 
The Court: When did he die 1 
The Witness : Wednesday. 
The Court : "\Vha t time? 
The Witness : I think about 2 :30. 
Mr. Stone: If Your Honor please, I move to exclude· this 
testimony in the nature of a dying declaration for the follow-
ing reasons: Dr. Risher was put on as an expert witness, 
and his testimony was that until Wednesday morning there 
was a decided turn for the better from all indications; it is 
necessa~y primarily, of course, that the party making dying 
declarations be pretty sure, or have reasonable 
page 144 ~ grounds to anticipate immediate death is just as 
_ · necessary as any of the other prerequisites. 
'Mr. Whitehead: If Your Honor please, the mere fact 
that-... the doctor thought he was getting along so well is no 
reas~~ a patient who sees his Ron for the first time ,,1ith re-
g·ard to a deathbed deelaration, is a question of whether the 
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patient thought he was going to die, and not what the doctor 
thought. 
~\Ir. Stone: If Your H011or, please, I differ in this respect, 
that the ,Commonwealth has put on here prior to this witness 
a recognized medical authority who testified not only that there 
was no immediate prospect of death ascertainable to science 
at that time-, but also that 1\fr. Davis saw his son and his feel-
ing could not have been of impending· dea.tb at that time by 
t]w Commonwealth's own testimony. 
The Court: vVhether or not a man suffering 
page 145 ~ thinks he is going to die, doesn't mean he's got 
to die the next hour, or the next day. I think it 
would still be admissible. I have had doctors tell me I was 
pretty sick and my feelings would have been the same, not 
what the doctor said, but the way I felt, and the only thing 
I can say is that the meagerness of the testimony would tend 
to discredit the testimony for lack of details leading up to it. 
I suppose that is a question for the jury to consider as to 
the weight to be given to it. I think it is admissible. 
Mr. Stone: We respectfully note an exception. 
The Court: Yes, sir. 
Jury Returned. 
The Court: Very vwll, proceed. 
1\Ir. Stone: "\Ve waive roll call. 
The Court: \Ve don't usually have it, but I do appreciate 
your attitude. · 
page 146 ~- DIRECT EXAMINATION. 
Bv Mr. ,V11itchead: 
·Q. Mr. Davis you say you had a conversation on July 15th 
with von r fa tl1er f 
A. ·Yes, sir. 
\.-J. ,Just tell the jury what that conversation was. 
A. It was wheu I walked in, be said, "Frank, I am going 
to die. Odell shot me without anv cause". 
Q. When was that-what time ; ... as thaU 
A. Tuesday afternoon~ 
Q. Tuesda)~ afternoon 1 
A. Yes. 
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CROSS E,XAMI.NATION. 
By .Mr. Stone: 
Q. I don't. want to confuse you, but you said the 15th; is 
that correct f 
A. No, sir. The 16th. 
Q. The day after your father had been shot¥ 
A. Yes, sir. 
Q. How long· were you in there with your father? 
A. Around an hour. 
Q. ·when you first came in what did your father.sayf 
A. He said he was going to die. . 
Q. Did he say, ''Hello, Frank", or anything at all? 
A. He spoke to me. 
Q. I would like you to give the exact conversa-
page 147 ~ tion as to what your father said a.nd what you 
said. 
A. I have already said it. 
Q. Are you telling the g·entlemen of the jury that for a 
space of an hour the only conversation between you and your 
father was, '' Frank, I am g·oing· to die. Odell shot me with-
out any cause''? 
A. I didn't talk to him all the time, I just sat in there. 
Q. \'-7110 else was in the room at the time? 
A. I don't know; several more were in there, but I didn't 
pay any attention to them. 
Q. You considered that very important didn't you 1 
A. I didn't consider it at all. 
Q. You didn't consider it at au, 
A. No, sir. 
Mr. Stone: That's all. 
Mr. vVhitehead: Your Honor, just give me a minute, I 
think we can close with one more witness. 
The Court: All right. 
page 148 ~ MR. EDGAR DA VIS, 
a witness introduced on behalf of the Common-
wealth, being first duly sworn testified as follows: 
DIRECT EXAMINATION. 
Bv l\fr. Whitehead: 
"Q. ·~his is l\fr. Edgar Davis¥ 
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A. Yes, sir. 
Q. I believe you are the son of the late Mr. Oscar Davis? 
A. Yes, sir. · · 
Q. .Are you the brother of Frank Davis 1 
A. Yes, sir. 
Q. "\"Vere you over at Lynchburg in the Memorial Hospital 
on July 16 to see your fathed 
.A. Yes, sir. 
Q. Did you go in by yourself or with Frank"! 
.A. \Ve went in about the same time; I mig·ht have· been a 
second or. two ahead of Frank. 
Q. Did you have any conversation with your father'f 
A. Little bit, not much. 
Q. Just tell the jury what that conversation was. 
A. Wlien I walked I asked him how he was feeling arid he 
said he was feeling mighty bad; said he won't going to live, 
said Odell shot him without any cause at all. Then he asked 
me if I would lose my job. 
Q. Did he say anything· about the shooting 1 
page 149 ~ A. Said Odell shot him four times. 
Q. Anything else t 
A. That's about all I think. 
Q. What did he mean by you losing your job? ·where were 
you working¥ 
A. In New Jersey. 
Q. How long had you been working there f 
A. About three months. 
Q. He wanted to know whether you would lose your posi-
tion; why did he ask you that? 
A. I don't know. 
Q . .And you just got home that day 0? 
A. Yeah. 
Q. Did Mr. Davis have a pistol in the house? 
A. If he had one I dicln 't know anything about it. 
Q. Did you ever see him have one1 
A. No. 
Q. Did he ever own a pistol f 
A. Not that I know of. 
CROSS EXAl\HNA TION. 
By Mr. Stone: 
Q. During wlint period of time were you working in<Ncw 
Jersey, 1\fr. Davis? --
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A. The first of the year, around up in the spring until this 
~~. . ' 
page 150 ~ Q. When did you come back to Gretna¥ 
A. I come back when I got a telegram that 
father was shot. 
Q. You and your father had not been on very good terms 
had you? 
A. Yes, sir. 
Q. Wasn't there some contention between your father and 
yourself? 
A. No, sir. . 
Q. Wasn't the reason you went to New Jersey because of 
a disagreement with your father·¥ 
A. No. 
Q. In 1939, before you went to New JerseyY · 
A. No, sir. Not that I know, sir. 
Q. vVell, you would know of that wouldn't you¥ 
A. What do you mean? 
Q. You would know whether your father had bad argu-
ments with you? 
A. No, sir, not to me. 
Q. Not to you? 
A. No. 
Q. Isn't it a fact you and your father had a quarrel in the 
presence of Odell Waller and several others? 
A. Yes, sir. · 
RE-DIRECT EXAMINAT]ON. 
By Mr. Vi'hitehead: 
Q. W11at kind of quarrel¥ 
page 151 ~ A. Over the barn one day he didn't like the 
way I done exactly. 
Q. About some work on the place? 
A. Yes, sir. 
Q. No threats were made to you? 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. Stone: 
·- .Q. Before you left for New Jersey? 
A._ No, sir. 
Q. <;How long? 
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A. Last summer. 
Archie T,Valler. 
Q. And you left for New Jersey when t 
A. In the spring of the year. 
Q. Now, when you went to the hospital on this occasion 
did I understand you to say your brother was with you l 
A. Yes. 
· Q. And the same conversation took place as far as both of 
you were concerned-both of you were with your father? 
A. Both of us. 
Q. ,Vho · else was in there f 
A. I've forgotten now-the nurses, probably Henry, Mrs. 
Davis, Mr. \V. F. Bernard. 
page 152 ~ Q. What size was the room-did your father 
have a private room 1 
A. Yeah. 
Q. All these people were a.round at the time 1 
A. Yeah. 
Mr. Stone: That's all. 
Mr. "Whitehead: vVe rest, Your Honor. We have .two or. 
three witnesses in rebuttal. 
page 153 ~ ARCHI~J WALLER, 
a witness introduced on behalf of the defense, 
being first duly sworn, testified as follows: 
DIRJECT EXAMINATION. 
Bv Mr. Stone: 
· ~Q. Please speak loud enough for the gentlemen on the jury 
to hear you; please state your name, ag·e, address and occu-
pation. · 
A. 'Archie \Valier, between sixty-four-I think something 
like that. 
Q. "'\Vhere do you live f 
.,A_. Chatham, D. Street. 
Q. What do you do for a living? 
A. Farm. 
Q. Did you know· the late Mr. Oscar Davis T 
A. Yes, sir, I knowed. him. 
Q. Do you know Odell Waller?. 
A. Yes, sir~ 
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Q. Up to the time that this trouble occurred what was the 
general reputation of Odell Waller around here as to being 
a person of good character f 
-.A.. He seemed to be all right to me. 
Q. What did people in general say about him? 
A. Said he was all right far as they know. 
page 154 ~ Q. I believe you measured the wheat crop as 
between Davis and ·waller! 
A. No, sir, I didn't measure it. 
Q. Were you present when Odell Waller went over on the 
morning of .July 15 to Mr. Oscar Davis'? 
A. Yes, sir. 
Q. Who else was there t 
A. The boy's mother, Buck Fitzgerald and Thomas 
Younger. 
- Q. And ·waller, himself f 
A. Yes, sir. (l On the way over, did you hear Odell Waller make any 
threats about Mr. Oscar Davis? · · -
A. Not a word. 
Q. Did he state to you wha.t he was going over therQ for? 
A. No, sir. · · · 
Q. Tell the jury what he did- say. 
A. All he said-I was sitting down eating breakfast--! was 
helping thresh wheat at Mr. Johnson's, and he come by my 
house and hollowed and asked me would I help him thresh 
wheat. I said, "Yes". He said, "Come on help me, I got a 
lot of wheat'', and I just got on the truck and drove on to 
his house. "'hen he drove down I didn't go in the yard wh~n 
we got there, and he spoke and told him he come up this 
moming to get his wheat and Mr. Davis' word was to Odell 
was he going to help him thresh wheat and told 
page 155 ~ him, '' I will finish threshing and you will get your 
wheat''. 
Q. ·what happened after that¥ 
A. That's all I heard. He said, "You will get your wheat". 
I was sitting in the truck with my back to the group. I 
looked around again and both had disappeared. In a second 
or two I heard the report from a revolver. 
Q. Do you know Henry Davis 1 
........ _ A. Yes, he works there with them. 
Q. Where was he f 
A. I didn't see him. Just saw him when: we. first got __ up. 
there.' 
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Mr. Stone: That's all. 
CROSS EXAMINATION. 
By Mr. Whitehead: 
Q. Archie, you were up on the truck weren't you f 
A. Yes, sir. I never got out. 
Q. That was a.bout eig·hty or ninety feet from where the 
rest of them were? · 
A. I reckon so. 
Q. You didn't see the shooting· or know anything of what 
happened wl1en it took place 1 
.lt. No, I didn't see it. 
page 156 ~ ANNIE WALLER, 
a witness introduced on behalf of the defense,, 
being first duly sworn, testified as fallows : 
DIRECT EXAMINATION. 
By Mr. Stone: 
Q. Your name is Annie Waller, is it not? I want you to 
. tell it so the gentlemen on the last row can hear you. 
A. It was like this, Mr. J erge-
Q. -what is your name? 
A. Annie "Waller. 
Q. How are yon? 
A. I guess you ought to know by the looks of me I am 
pretty well up in age, I am 'most ready for the grave I reckon. 
My boy cut the wheat; I put my man there to help cut that 
wheat and he worked from the beginning and went all the 
through the cutting; I boarded them myself; I furnished my 
man-
. ·The· Court: That's not relevant, nobody"s denying that. 
What's the object of all this? 
Mr. Stone: The object, Your Honor, is this: there are many 
things tl1at might have excited the defendant-everything 
leads up to an aggregate in tha.t the defendant 
page 157- ~ might have been justified in P,Xercising i:;elf-de-
fense. ,_ ... 
The Court: You are going to let this old woman bring ·fo 
all that! 
l\fr. Stone: If Your Honor plcmse, the witness is old ancT 
_.-~ 
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uneducated. I apologize for the rambling, but do respectfully 
insist that, in the main, the testimony is relevant. 
The Court: There might be a possibility of throwing some 
light on it; I am going to let her go ahead and tell her story. 
A. Yas, sir. I put my man there all the way through the 
wheat cutting and threshing and he wouldn't pay him nothing. 
Mr. Davis didn't pay him nary penny; he had paid for every-
thing on the place, also bought fertilizer; I didn't work for 
Mr. Davis, but anyhow, like I was saying, he treated us like 
a dog; he certainly treated me wrong. E·verything I got to 
say is I hope him in waiting on his wife the first of the year. 
I waited on her and he owed me $7.50-
. 
The Court: I won't permit anything like that in the Court-
room. 
Q. vVhen did Odell go to Maryland f 
A. He left and went to Maryland before tobacco time, some-
where in April. 
page 158 ~ Q. Do you know why he went to Maryland Y 
A. Because the acres here were small: Mr. 
Davis wouldn't give him but :five or six acres and he told l\fr. 
Davis he didn't see how he could take care of his family with 
that amount. Mr. Davis said he will giye him more. 
The Court: Did you bear Mr. Davis say thaO 
The ·witness: Yas, sir, I heer4 him. 
The Court: Tha.t was the conversation f 
The ,vitness: Sho, I heard it. 
Q. After that, because of Odell's inability to make enough 
money, dkl he leave :Mr. Davis' farm¥ 
A. It was. He went to Maryland because he didn't-he 
couldn't make any profit. 
Q. How long did he stay in Maryland.? 
.A. I dunno. 
Q. Know why he came backf 
A. I know when he come back: I saw Odell sitting in my 
house. He didn't never tell nobody when he was going; he 
goes off and come in. 
·· .... ~Q .. Did you see him the morning he left and went to see 
1\fr;, Davis? -
.A.\I went over with him; we went to the garden. 
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Q. Diel he tell you where he was going? 
page 159 ~ A. Said he was going to get his wheat at Mr. 
Davis'. 
Q. What was his attitude then? 
A. Sir1 
Q. ·what was his frame of mind, was he in a good mood? 
A. What kind of mind w·as he inf 
Q. Yes. \Vas he in a good frame of mind or bad t 
A., Looked like be was in a good mind. 
The Court: Did be look like he was mad or not? 
The ·witness: Looked like he was in a good humor. He 
didn't say nothing. 
Q. After you got dowu to l\Ir. Davis' place tell these gen-
tlemen of the jury what happened. 
A. After I got down there I guess I was as fur as from 
that thing in the corner, I was, when Odell got out and spoke 
to Mr. Davis. Then I heerd the firing of the gun-like to 
scared me to death. That's all I know about it. The last 
time I see it was in the car in the shed. That's the last time 
I seed it. 
CROSS 1~XA:MINATI0N. 
Bv :Mr. Whitehead: 
•'Q. You said you went to get some money from l\fr. Davis, 
that he didn't treat you right-
A. Yas, sir, I was working for Mr. Davis, I tended to his 
wife and they never pay me nothing. 
page 160 r Q. YOU left OVCl' there? 
A. Sir? 
Q. You left his place, clidn 't you f 
A. Yes, sir, he put us out. 
Q. That made you pretty mad? 
A. I didn't. do a thing. Saturday evening between three 
and two o'clock and once I was in Mr. Davis' house, and he 
put me out. Said he would make me pay or I would have to 
get out. 
Q. That made you pretty mad with Mr. Davis, didn't iU 
A. No, sir. 
Q. v\7110 did you get mad with? 
A. Nobody. 
Q. You told Odell about it, didn't you? 
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A. No, sir. 
Q. What did he tell you about the wheat--
A. Nothing 'bout no wheat. 
Q. He didn't say he was going to get his wheat--
A. No. 
Q. And did he come back 1 
A. He didn't tell me a word-just said, "Mama, I'm going 
to get my wheat''. 
Q. And put a shotgun in the truck and a pistol in his pocket 7 
Did he put some shells in the gun Y 
page 161 ~ A. 'When be was going to Mr. Oscar Davis'? 
Didn't have no shells, he not put no shells, some 
were in the house, but they was some shells what no gun 
around there would shoot. 
Q. Did he have any shells in the pistol? 
A. I dunno what he had in the pistol. 
Q. You heard it when it was nred? 
A. Y as, sir, one time. 
Q. One timel You did not hear it but one time1 
A. No, sir. 
Q. And you did not see anything at all~ 
A. No, that boy left firing of the gun one time. 
Q. And you left there? 
A. Yas, sir. 
Q. And you never saw Odell any moref 
A .. Never from that day until he went to Columbus Sunday 
mornmg. 
Q. He didn't come by the house to tell you good-bye Y 
A. No, sir, he sure did not. 
The Court: .Stand aside. 
page 162} MOLLIE WALL,ER, 
a witness introduced on behalf of the defense, be· 
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Stone: 
Q. Your name is Mollie Waller, is it not? 
A. Yes, sir. 
-- Q. Will you speak so His Honor, Judge Clement, and these 
gentlemen of the jury can hear you. How old are you Y 
A. Twenty-two .. 
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Q. You are the wife of Odell ·waller 1. 
A. Yes, sir. 
Q. How long have you and Odell been married f 
A. Since last January. · 
Q. Don't tell any conversation had between Odell and your-
self when you were alone, because the law doesn't permit that,.. 
but in the presence of anyone else, did you ever hear Odell 
make any threats against Mr. Oscar Davis 1 
.A. No, sir. 
Q. "\V'hen did you and Odell first go to work on the land of 
Mr. Davist 
.A. He made a crop there last year, I know. vVe started 
last year. 
Q. When did Odell leave 7 
A. You mean when did he go to Maryland? 
page 163 ~ Q. Yes. 
A. I think sometime in April. 
Q. .April of this year? 
A. Yes. 
Q. When did he come back f 
A. J uly-1 think it was July. 
Q. Did you see him the day before the shooting happened r 
A. You mean before he went over to Mr. Davis' after his: 
wheat? 
Q. Yes. . 
A. Sunday morning about eleven o'clock. 
Q. What kind of frame of mind did he seem to be in-was 
he in a good humor, bad or what T 
A. Looked like he was an right. 
Q. You didn't go over to Mr. Davis' with him'?' 
A. No, sir. 
Q. Just before that time bad be made in your presence and 
the presence of others any statement that he was going to 
do anything at all to Mr. Davis? 
.A. No, sir. 
Q. What statement, if any, did he make? 
A. You mean the morning he left to go over to l\fr. Davis 1 
Q. Yes. 
A. He told me he was going to get part of his wheat and 
told me to cook breakfast and have it ready wllen he got 
back. 
Q. Do you know Henry Davis f 
page 164 ~ A. Yes, sir. 
Q. Did you or did you not see him last ri10nth 
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A. Yes, sir. 
Q. "Who else was there"? 
A. One of Mr. Davis' boys. 
Q. vVha t, if anything-, did Henry say f 
A. You asked him how did it happen and he said he wasn't 
going· to tell anything until the 16th. He said he wasn't go-
ing to tell nothing, that he worked for Mr. Davis and thought 
as much of him as he did his mother. 
Q. Did he, or did he not say anything about remember-
ing t 
.A .• He said he would tell everything then if he could re-
member it, and that you could hear it then, or something like 
that. 
CROSS EXAMINATION. 
By Mr. Whitehead: 
Q. How long were you and Odell married f 
A . .Since last January. 
Q. This yearY 
A. Last year. 
Q. How long did you live together before you left him 1 
A. Me left him 1 
Q. You were living as man and wife when he left for New 
Jersey, weren't you? 
A. Yes. 
Q. And you left him, wasn't it last fall? 
A. No, sir. 
page 165 ~ ODELL w· ALLER, 
the defendant, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Hopkins: 
Q. What is your name? 
A. Odell Waller. 
Q. How old are you f 
A. Twenty-three. 
Q. Where do you live,-where did you li".'"e before you went 
to Columbus, Ohio t 
A. Down at Gretna, about two miles. 
Q. How long did you live there? 
A. 'Since the first of 1939. 
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Q. Where were you born f 
A. Down at-
Q. Talk louder. Where were you born t 
A. I was born in Pittsylvania about a half mile from Mr. 
Davis'. 
Q. How far did you go in school Y 
A. Third year high school. 
Q. Third year high school t 
A. Yes, sir. 
Q. Did you know :Mr. Oscar Davis 1 
A. Yes, sir. 
Q. vVben did you start working for him t 
page 166 ~ A. About the first of January, 1939. 
Q. A.nd that was around the time you were 
married¥ 
A. Yes, sir. I married about two or three days after I 
moved there. 
Q. Now, will you tell these gentlemen of the jury what you 
did when you went to ask him for employment? 
A.. I moved from Ivlr. Davis long· about January 2, 1939; I 
sowed a crop of corn, tobacco and wheat. I was supposed 
to get one-fourth of the corn crop; :Mr. Davis was to help 
work one-fourth the wheat crop. Didn't have no wheat crop 
with Mr. Davis, but I\fr. Shields-I had a tobacco crop which 
Mr. Davis received one-half of, also Mr. Davis had tobacco 
crop and his two sons had a crop. After we got to work he 
wanted to work it together. I say, "OK". During the time 
we was working- Mr. Davis' crop all hands w .. ould get in and 
work; whenever it come to my crop wouldn't be nobody but 
just me and mine; we got along all right, didn't have no 
trouble and long during the year 1939-1\fr. Davis was mighty 
crabby anyway-didn't bother me at all but would jump on 
the boys for the least thing. He carried a pistol and his 
oldest son had threatened to kill him. Edgar told him, ''You 
can have the. farm after this year; I wouldn't fool any more 
time''. Frank Davis decided he wouldn't farm. During the 
fall of 1939, wheat sowing time, I fixed the wheat land, getting 
it in shape, l\fr. Davis would be hilling tobacco for other peo-
ple and won't paying me. He was going back 
page. 167 ~ and forth to see his wife at the hospital-After I 
got the wheat land fixed I have hope him strip it. 
I had about close to 75,000 tobacco hills in 1939, and then tl1e 
acreaµ;e come on in 1940 and cut the crop down-
Q. ·what came? 
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A. The government people. They allowed six acres and 
three-tenths. Mr. Davis says that's enough for us. I lit in 
then, and during the fall of 1939 ]}fr. Davis, his son, Edgar, 
Frank, and myself began to be whiskey dealers. We dealt in 
that along, started in then to make ready for the 1940 to-
bacco crop. First I went to cut wood. I split up wood as 
hired labor for to help us. I took money out of my pocket-
didn't pay as much as Mr. Davis-about 75c or 50c out my 
pocket. I paid that. Well I hope him break up his 1940 to-
bacco land, corn land, run his pasture, everything·. During 
this time come on in spring, after I got the land in shape, 
everything in, Frank Davis 'llowecl to his father he was go-
ing to get He11ry Davis. That suited Mr. Davis. He brought 
him there and distributed the whiskey, didn't do like he 
,vanted-this couldn't be there yet for what he got out of 
him. Then one day we went on by the barn and he said, '' This 
will be your crop' ',-about 4,000 tobacco hills I asked him, 
''Can't you give me as much as two acres of tobacco?'' If 
you do that I can give you half and have an acre for myself, 
but no, he couldn't do that. I went on, disgusted. 
page 168 ~ I said no more crop for Mr. Davis if he can't 
g·ive me any more, I was just getting in debt 
evervwhere. I saw 1\fr. Davis and told Mr. Davis if he would 
let me work my crop of tobacco, that 4,000 tobacco hills I 
would tend to his, but no, he woulcln 't do that. He wanted 
to get me taxed in that, want me to work the whole crop. 
After he wonk1n 't agree for me to tend my crop, 'Bowed if 
lie want any more than this 4,000 I wonldn 't tend to none. I 
told him, "If you give me two acres I would tend it together". 
But hP wou1d11 't agree to that. Said I better find something 
else. I said, "You could let me have the house for part of 
my work and maybe I could get off even. He 'llowed that 
he will let me know about it. I waited a week or so, work-
ing for a job or two; Mr. Percy Dance, a contractor, I told 
him about it and he said-I been working- for this man off 
and on for ten years-he had a contract in Maryland · and 
would I g·o with him·? I come on back down the road. Mr. 
Davis was over there on the road. This boy, Henry Davis, 
was in the field harrowing. Mr. Davis hollowed to me to come 
on by there. He told me he wanted me to do work. Mr. 
Davis 'llowed, '' Where you been'' T I told him I been up to 
Gretna to see Mr. Percy Dance. He said, "You going with 
him."? I told him, "Yes, sir. He said I could go with 
him'~. He said, "Well, you will have to give me my house". 
118 Supreme Court of Appeals of Virginia 
Odell Waller. 
I said, '' I can give you the house tomorrow''. I 
page 169 ~ said, '' You ought to pay me something for work-
ing, don't you think f I deserve something for 
my work''. Ile 'llowed, "No, I ain't going to pay you none"~ 
I 'llowed, "I ain't going to move either". He said, '' The 
only thing I will pay you I will see you when the crop is fin-
ished". He hollowed and told me to get his cow, it don't 
graze enough in there for her. I went on to the house._ I 
went on to the house. I didn't bother about getting the cow. 
I didu 't say nothing the next day or after that. Then he 
said, "I am going to g·et rid of the cow". And he got rid 
of the cow. Then I reckon I vrns there about a week before 
:M:r. Percy come and asked me was I ready to go to :Maryland 
and I went with Mr. Percy to Maryland to work°then-during· 
the time in the spring 'twar when I was with 'i\'Ir. Davis work-
ing-my mother had a job over Mr.-1 can't think of his 
name-and Mr. Davis' wife got sick. Mother worked for him 
at the rate of $2.50 a week, earned $7.50. Mr. Davis didn't 
pay nothing for that. During the time in the spring E'\rank-
The Court: It's no use g·oing in such evidence as that. 
That's not proper evidence. There is no object in going into 
all that. 
l\Ir. Hopkins: . If Your Honor please, I would like to make 
this observation: The relevance is that for a 
page 170 ~ long· period of time Mr. Davis had not paid either 
Odell Waller, or his mother, that he was informed 
of these particular facts, and on this particular occasion what 
he deemed is particularly proper is that he had a right under 
those circumstances to arm himself in view of what he deemed 
might be a danger to his life. · 
The Court: The reason is all right, but he is going off on 
w11at he told his mother, when he couldn't possibly have known 
it except by hearsay. I am allowing him to tell his story and 
am stretching the rules of evidence in allowing· him to tell all 
about his transactions on the ground that it might throw some 
lig·ht on his feeling·; I will do that, but when he goes off-
Tl1e Witness: Judge, to Your Honor, after I went to Mary-
land I went to work-
page 171 ~ The Court: There you go again. Tlmt's im-
proper evidence and will be· ruled out. 
Q. When you were in Maryland you received a letter from 
your mother? 
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A. Yes, sir. 
Q. As a .result of having received this what did you do Y 
A. I was sending money home to keep a man in my place 
to save the wheat crop. 
Q. Was that the wheat crop at Mr. Davis' f 
A. Yes, sir. I also furnished the hinder. I stayed in Mary-
land until April, along the middle of April until the 13th of 
July. It was my birthday. Thoug·ht I would come in home 
for the week-end and I got home about eleven o'clock and I 
asked them who threshed out the wheat. 
The Court: Who did you ask about that¥ 
The Witness: I asked· my mother, I think. 
The Court: That's excluded; has nothing to do with the 
issue. Go ahead and tell what you did. 
Q. After you talked with your mother what did you do 1 
A. I went over to the church; it was on a Sunday and I 
come back by my mother's. . 
Q. Did you see Mr. Davis that day~ 
A. No, sir, I did not. Hobert Waller was going· to the 
mill. 
Q. Did you see Thomas Younger? 
page 172 ~ A. Yes, sir. 
Q. WhenY 
A. At the church Sunday-,Sunday nig·ht too. 
Q. Did you have any conversation with him Y 
A. No particular conversation with Thomas. The most 
conversation I had with Thomas was-I went to church Sun-
day night and Thomas was in church. ,Vhen I got there I 
told Thomas I want him to take me to Mr. Davis to get wheat. 
I told him I wanted him to go with me the next morning. 
Q. Did you say anything· else about the wheat to Thomas 
Younger? 
A. I didn't say anything· else about the wheat; he said, 
"W.ait a minute", which I did. That night I told Thomas I 
wanted him to take me over to Mr. Davis to get my wheat, 
would he go with me to get my wheat and he said he had to 
go to Chatham :Monday morning, the next morning, that if 
I would come early he would help me get it. 
Q. Did he go with you f 
A. Yes, sir, he went with me. 
Q. Did you say anything to him about Mr. Davis other than 
what you have testified t 
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A. No, I lurven 't said a harmful word about Mr. Davis. 
Q. He said on the truck that you told him you were going 
to l\Ir. Davis' to get your wheat or kill Mr. Davis? 
A. I haven't threatened to kill :Mr. Davis. 
Q. You deny you made that statement to Thomas Younger1 
A. Yes, sir. 
page 173 ~ Q. You go on from there and tell when you first 
saw Mr. Davis. 
A ... When I first saw J\fr. Davis on the 15th f 
Q. That's right. 
A. The 15th of July I went in and stopped and got out and 
went on to the house up in the yard-Henry was in the yard. 
\Vhen I walked up in the yard I said, "Good morning", and 
he said, "Good morning·". I said, "Mr. Davis, I come here 
to get my wheat". Before he said anything, Henry spoke 
up and said, "What you go carry that wheat on f You can't 
carry it all on one trip''. Mr. Davis said I won't get that 
damn wheat away from here. I said, "I g·ot a truck". He 
said, '' I told you you won't go carry it away from here''. I 
told him I wouldn't of, and he used some dirty words, and 
from one woi·cl to another, and he usually carried a g·un and 
run his hand in his pocket like he was trying· to pull out some-
thing. I had my gun and out with it. I opened my pistol 
and commenced to shoot at him-I don't know how many 
times. I didn't look at it. :Mr. Davis hollowed and fell. I 
went on down by the barn by the woods and stayed there until 
in the evening. Then I come up to ,Joe Allen's house that 
night. and his wife, she come to the window. I said, "'Where's 
Thoma.s a.t "? Tell Thomas come here''. She sent over to 
get him. He was all scared and said, Odell might as well go 
on and give up-four or five in a male posse with pistols, are 
after him''. I turned and went through the corn-
. page 17 4 ~ field. 
Q. ,vi1y did you leave to go to Columbus? 
A. I left to get out the way to keep 'em from stretching 
me up. 
Q. At the time you fired those shots, the second immedi-
ately prior to firing, what was in your mind t 
A. Sir? 
Q. You remember talking to l\fr. Davis and you had some 
words? 
A. Yes, sir. 
Q. You remember the second before those shots? 
A. ,v11at was in my mind when Mr. Davis was trying to 
shoot? 
Odell Waller v. Commonwealth of Virginia 121 
Odell ·waller. 
Q. At the ti.me he was going to do something, and you 
thought he was going to shoot¥ 
A. He was going to shoot off. I seen him with a pistol. 
Q. How many times f 
A. Lot of times. 
Q. Do you know Curtis ·wmiams ~ 
A. Yes, sir. 
Q. Did you see him on the 14th? 
A. Yes, sir, on the 14th. 
Q. That was Sundayf 
A. Yes, sir. Curtis was down home that day .. 
Q. ·where else did you see him? 
Q. Didn't see him no time but that one day. Didn't see 
him the 15th. 
Q. Did you make any statement to Curtis Williams about 
Mr. Davis? 
A. No, sir. 
page 175 }- Q. Did you tell him you were going to do any-
thing to Mr. Davis f 
.A. No, sir. 
Q. How close ,vas Mr. Davis to you when you fired the 
shots f 
A. Just about as close to me as from here the corner (in-
<licating post). · 
Q. Did you see Henry Davis there? 
A. He was standing back below Mr. Davis. 
Q. Was Mr. Davis, with reference to you, on the side or 
directly in front of you 1 · 
A. Yes, sir. 
Q. "\Vhicb side was Henry7 
A. A little below. 
Q. With reference to you was he on the left or right? 
A. I am going to say sort of to the right. 
Q. To the right? 
A. Yes, sir. Henry was further-on the right-hand side. 
Q. vVhich side was Henry on? 
A. A little bit farther on the side. 
Q. On your right? 
A. On the right of me. 
Q. Do you lmow which is your right hand Y 
A. This side (indicating). 
Q. 1Vhich side? 
A. Here the hand here, Henry here-on the right side. 
Q. Was Henry closer to you or father? 
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A. He was farther than :Mr. Davis. 
page 176 ~ Q. How far from you f 
A. .Not much farther than that corner. 
Q. You thought he was farther¥ 
A. He was. 
Q. Wnen you fired, what did he dot 
A. He run a bit. 
Q. Did you shoot at Henry Davis 1 
A. No, I don't know where Hemy Davis was; I didn't see 
Henry Davis. I didn't have no intention nor consider of do-
ing anything to him. 
CROSS EXAMINATION. 
By Mr. Whitehead: 
Q. Odell, on Sunday at .the church ground you saw Thomas 
Younger, is that righU 
A. I saw Thomas along close to twelve o'clock; that night 
too. 
Q. You saw him at church about twelve and that night about 
eig·ht or nine Y 
A. Yes, I guess so. 
Q. You talked about wheat up there? 
A. I got Thomas to take me to Buck's to g·et the truck. 
Q. And you told Thomas what you were going to do 1 
A. What I was going to do1 
· Q. You told him you were going to get wheat 1 
A. Yes, and asked him to go with me. 
· page 177 } Q. \Vhat did you mean about Kid Lilly? 
.A. I ain't said nothing about Kid Lilly. 
Q. You walked up to l\Ir. Davis with a g'Un in your pocket,. 
didn't you1 
A. Yes, sir. I wa.s gonna g·o squirrel hunting after that. 
Q. You had a. shotg,m in the truck and a pistol in your 
pocket? 
A. Yes, sir. 
Q. Loaded, wasn't it? 
A. Yes, sir. . 
Q. And you had just been there two or three minutes when 
_ you shot l\f. r. Davis twice 1 
A. I_ don 't know how long I been there. 
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Q. Not more than two or three minutes when you shot Oscar 
Davis and then shot him the third timet 
A. Third time 7 
Q. You shot him four times, didn't you 1 
A. I don't just recollect. 
Q. You know you shot him twice there on the ground'? 
A. No, sir. I didn't shoot him when he fell. 
Q. You shot him all four times standing up 1 
A. If he was shot four times he was standing up. 
Q. You know you shot four times, don't you? 
A. I didn't count them. 
Q. Didn't you repeat it to the officer¥ 
A. No, sir. 
Q. .And then you went to New J"ersey? 
A. Yes, sir. 
page 178 ~ Q. You were charged there with manslaughted 
A. No, sir. 
Q ... Were you charged with anything·f 
A . .No, sir. 
Q. And then you went to Ohio? 
A. Yes, sir. 
Q. And that was where Mr. Overby got you 1 
A. Yes, sir. 
Q. You saw Mr. Davis clicln 't have a pistol, didn't you! 
A. I don't know what be have-know ?\fr. Davis run his 
hand in his pocket. 
Q. You didn't see any knife t 
A. I clidn 't see-he put his hand in his pocket, reaching 
for something. 
Q. He put his hand in his pocket 1 
A. Yes, sir. 
Q. You never saw him with a knife or anything and you 
just went ahead and shot him t 
A. I didn't just go ahead and shoot him. 
Q. And you were as far from him as from here to that 
corner1 
A. No, sir. The reason I shot was be~ause he was going 
to do something· to me. 
Q. ·what did he say he was going to do to you? 
.A.. He had something; in this here pocket and threw his hand 
in his pocket. 
pag-e 179 ~ Q. He told you when Archie Waller went up 
there with you he was going to g·ive you your 
wheat, didn't he? 
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A. Yes, sir. He was up at the truck. 
Q. He was sitting on the truckil? 
A. At the time I don't know whether he was on the truck 
or on the ground. 
Q. He went up with you, and Mr. Davis told you he was 
going to give you your wheat1 
A. Archie don't know what he was talking about. The truck 
was a. pretty good distance away. 
Q. You saw Curtis ·wmiams the night before Sunday 
night? 
A. Let me see-I didn't see Curtis Sunday night. 
Q. You just told you saw him Sunday in the day at home. 
A. I saw him at home? 
Q. You told Curtis about the wheaU 
A. I didn't tell him about the wheat. 
Q. You didn't tell him you were going to g·et your wheat 
or Mr. Davis one f 
A. I didn't tell him nothing. 
Q. Nothing at all? 
A. No, sir. 
Q. Still you saw him that day right after you talked to 
Thomas Younger 1 
A. I saw Curtis what day? 
' Q. Sunday, the day before you shot Mr. Davis. 
page 180 ~ A. I saw Curtis Sundav-
Q. :On the church groui'1d ~ 
A. I saw Curtis Sunday in church. 
]\fr. Whitehead: That's all. 
The Court: Any other questions f 
Mr. Hopkins: No further questions. 
Mr. Stone: The defense rests. 
pag·e 181 ~ REBUTTAL. 
:MR. HERBERT BAILEY, 
a witness introduced on behalf of the Commonwealth, being 
first duly sworn, testified as follows: 
DIRECT E·XAMINATION. 
Bv l\fr. "Whitehead: 
·Q. This is l\.fr. Herbert Bailey? 
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.A. Yes. 
Q. You are a special county officer? 
A. Yes, sir. 
Q. Do you know Odell Waller? 
.A. Yes. 
Q. How long have you known him t 
.A.. Seven or eight years. 
Q. Do you know his reputation for a law violator? 
A. Yes, sir. 
Q. Is it good or bad¥ 
A. Bad. During· last year he pulled a razor on me. 
Mr. Stone: Your Honor, please-
The Court: That will be ruled out. I will tell the jury 
to disregard that. 
Mr. "Whitehead: ·witness with you. 
page 182} CROSS EXAMINATlON~ 
By Mr. Stone: 
Q. To whom have you talked about this case? 
A. How do you mean? 
Q. To whom have you talked about this case 7 
A. In what wav? 
Q. In any way," sir. 
The Court~ Indicate to him what you want. 
Q. ·w"ith respect to the matter covered by :M:r. Wbitehead 
in direct examination, you sa.y his general reputation is bad-
A. Yes, sir. 
Q. To wllOm have you talked about t.hatf 
A. I do know he is a law viola.tor. 
Q. That is not my question. 
A. All in t.]1e community, white and colored, says he's bad. 
Q. All right-who? 
A. vVhite people and colored. 
Q. All? 
A. I heard them express it that he was bad. 
Q. Yet you ca.n 't name one? 
A. Yes, sir. 
Q. All rig·ht, then name one. 
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Mr. Herbert Bailey. 
A. Mr. Turner, Mr. Ra.111-all the surrounding 
page 183 ~ people in that neighborhood. 
Q. .And all this has been since the shooting·! 
A. How was thaU 
Q. That was since the shooting· of !fr. Davis? 
.A. No, sir. 
Q. When was it? 
A. I have had information lots of times-he always did 
handle liquor. · 
The Court: That's not the question: The quest~on is,. 
was he a. fighting kind of ma.n? 
The yVitness: The people down there told me he was a 
mean mg·ger. 
The Court: Indicate more clearly. What he is getting 
at is, was his attitude toward the pul->Iic peaceful! 
The Witness: No, sir. 
Q. You never heard one single rumor as to his being a per-
son of violence? 
· A. I have had lots of people tell me he was dealing in 
whiskey. I know myself he pulled a razor on me. 
Mr. ,Stone: His Honor has just told you that is improper 
evidence. 
page 184 ~ The Court:. Go ahead, I think that might be 
admitted in croRs examining him. I am going to 
rule that way anyway, since it has g·one in. 
Q. The rumors you have hea.rcl were with regard to boot-
legging? 
A. And that he was a mean nig·ger. 
Q. And yet, tl1is is tl1e first time l1e has been in court 
charged with-
..A .• He's been in jail several times. 
Q. On charges of drunkenness? 
1\. He run off t11e road with liquor at the time. He pulled 
a razor on me. He was driving without a pP-rmi( after his 
permit was taken from l1im. 
Q. On the basis of that, of tlic automobile permits and hoot-
legQ;irnr be l1as not been clla.rg:ed witl1 nnythin~ else? 
A. That. 's a11 I have heen able to catch him with. 
1\fr. Stone: That's a11. 
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Mr. Whitehead: "\Ve rest, Your Honor. 
Mr. Stone: That's the case for the defense. 
The Court: I will ask the sheriff to discharg·e all wit-
nesses. 
(Witnesses excused.) 
Mr. Stone: If Your Honor, please, for the convenience 
of the Court, the the first instruction present by 
page 185 r the Commonwealth's Attorney is a very far-
reaching question; we will ask that you exclude 
the jury or hear us in chambers. 
The Court: We might as well discharge the jury until 
tomorrow morning. I don't think there will be time to finish 
the argument this afternoon. 
(.Jury excused until 9 :30 A. M. September 27). 
pag·e 186 ~ Index. 
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page 189 ~ I, J. T. Clement, Juclg·e of the Circuit Court 
of Pittsylvania County, certify that the foregoing 
is a.ll the testimony that was introduced for the Common-
wealth and for the iecused in the cause of tlrn Commonwealth 
of Virp;inia v. Odell Waller which was tried on t.he 119th, 26 
and 2tth days of September, 1940, in the Circuit Court of 
Pittsylvania County. 
Nov. 30" 1940. 
(Sig·ned) .J. T. CLEMENT, 
Judge of Circuit of Pittsylvania County. 
page 190 ~ I, Embrey }J. Friend, Clerk of tl1e Circuit Court 
of Pittsylvania County, Virginia, do certify that 
the foregoing report of testimony, instructions, bill8 of excep-
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tiou, and other incidents of the trial in the case of Common-
wealth of Virgfoia, .a.ga,inst Odell Waller, all of which have 
been duly authenticated by the Judge of said Court, were 
lodg·ed and filed with me as Clerk of the said Court on the 
9th day of December, 1940. 
I further certify tha.t notices required by Virginia Code, 
were duly given as appears by paper writing· filed with the 
record of said case. 
The Clerk's fee for ma.king this transcript is $15.00. 
Given under my hand this 11th day of December, 1940. 
E. E. FRIEND, Clerk. 
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